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United States of America S 


In the District Court of the United States in and 
for the Northern District of California, South- 
ern Division 

No. 32762 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a National Bank- 
ing Corporation, as Executor of the Last Will 
and Testament of THOMAS McDONOUGH, 
Deceased, 

Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT TO RECOVER FEDERAL 
ESTATE TAXES 


Comes now plaintiff above named and complains 
of defendant above named and as and for a cause 
of action against said defendant alleges as follows: 


1. This civil action arises under Acts of Congress 
providing for internal revenue, to wit: Internal 
Revenue Code Act of February 10, 1939, C. 2, 53 
Stat. 1 as amended, Sections 800 to 937 (Sections 
800 to 937, Chap. 3, Estate Tax of Subtitle A, Title 
26 U.S.C.A.) and I.R.C. 3772. Jurisdiction herein 
is conferred by Section 1346 of Title 28, U.S.C.A. 


2. At all times herein mentioned plaintiff, Bank 
of America National Trust and Savings Association, 
Was and now is a national banking corporation or- 
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ganized under the laws and statutes of the United 
States, to wit, under Chapter 2 of Title 12, U.S.C.A. 


3. Thomas MeDonough died in San Francisco, 
California, on September 13, 1948, leaving a last 
Will and Testament wherein plaintiff was named 
executor thereof. On October 15, 1948, plaintiff was 
duly appointed executor of said Last Will and 
Testament by order of the Superior Court of the 
State of California in and for the City and County 
of San Francisco, qualified as such, and ever since 
has been and now is the duly appointed, qualified 
and acting executor of said Last Will and Testa- 
ment, and brings this action in its said representa- 
tive capacity. 


4. On November 21, 1949, plaintiff executed and 
filed with the Collector of Internal Revenue, First 
District of California, at San Francisco, California, 
Form 706 Treasury Department, United States Es- 
tate Tax Return for the estate of said decedent and 
at that time paid to said Collector of Internal Rev- 
enue James G. Smyth the sum of $160,651.22, being 
the full amount of tax shown in said return. 


d. On October 29, 1951, the Commissioner of In- 
ternal Revenue, acting by and through the Acting 
Internal Revenue Agent in Charge, mailed to plain- 
tiff his determination of estate tax hability in said 
estate determining a gross deficiency in Federal Es- 
tate Tax in the sum of $26,173.64 and a net de- 
ficiency of $8,516.75 after credit for California In- 
heritance Taxes paid by plaintiff. On January 5, 
1952, plaintiff paid to the then Acting Collector of 
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Internal Revenue at San Francisco, California, 
Charles F. Masarik, Jr., said sum of $8,516.75 plus 
interest thereon amounting to the sum of $1,054.20. 


6. Neither said James G. Smythe nor said 
Charles F. Masarik, Jr., is now in office as Collector 
or Director of Internal Revenue at San Francisco, 
California. 


7. On April 21, 1952, plaintiff filed with the Col- 
lector of Internal Revenue at San Francisco, Cali- 
fornia, on Form 848 its claim for refund of the 
Federal Estate Taxes paid as aforesaid in the sum 
of $57,191.48, a true and correct copy whereof is 
attached hereto, made a part hereof, and marked 
‘‘Hxhibit A.’”? On March 3, 1953, plaintiff was ad- 
vised by the Director of Internal Revenue at San 
Francisco, California, that no grounds for reduction 
in tax liability in the above estate had been disclosed 
by said claim for refund. 


8. Peter P. McDonough died in San Francisco, 
California, on July 8, 1947. At the time of his death 
he and said Thomas McDonough held and owned 
certain property as joint tenants with the right of 
survivorship and upon the death of said Peter P. 
McDonough said property passed by operation of 
the laws of the State of California to Thomas Mc- 
Donough, who thereupon became the sole owner 
thereof; and such jointly-owned property at no time 
formed any part of the estate of said Peter P. Me- 
Donough under the laws of the State of Califorma 
or any other laws. By virtue of I.R.C. 811 the gross 
estate of said Peter P. McDonough subject to Fed- 
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eral [tstate Tax included one-half of the said prop- 
erty so held in joint tenancy and plaintiff, as 
administrator of said Estate of Peter P. Me- 
Donough, filed the Federal Estate Tax Return 
(Form 706) of said estate and included therein in 
“Schedule E’*’ a detailed itemized list of such 
jointly-owned property and included as a part of the 
eross estate subject to Federal Estate Tax one-half 
of the value thereof amounting to the sum of 8607,- 
074,10. Upon final audit dated May 25, 1951, by the 
Commissioner of Internal Revenue acting by and 
through his duly authorized agents, the value of the 
one-half interest in said jointly-owned property was 
finally determined at the sum of $577,971.92, and 
plaintiff, as administrator of the Estate of Peter P. 
McDonough, acquiesced in and accepted such valua- 
tion. 


9. According to said final audit in the Estate of 
Peter P. McDonough the net estate subject to Fed- 
eral Estate Tax other than said jointly-owned prop- 
erty helonging to said Thomas McDonough 
amounted to only the sum of $85,608.21 and said 
sum was utterly inadequate to pay the total Federal 
Estate Tax in said estate which was finally deter- 
mined at the sum of 2149.289.84. The said Federal 
Estate Tax upon the Estate of Peter P. McDonough 
became a lien upon the undivided one-half interest 
of Peter P. McDonough in said jointly-owned prop- 
erty at the time of his death. On September 13, 
1948, the said Thomas McDonough died leaving in- 
tact and without diminution all of the said jointly- 
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owned property which had become solely vested in 
him upon the death of said Peter P. McDonough 
and leaving unpaid his obligation to pay to the ad- 
ministrator of the Estate of Peter P. McDonough 
his share of said Federal Estate Tax, which said 
obligation was imposed upon him bv Section 975 of 
the Probate Code of Cahfornia. It, therefore, be- 
came necessary for plaintiff, as executor of the Hs- 
tate of Thomas MeDonough, Deceased, to pay the 
amount of the ederal Estate Tax due in the Estate 
of Peter P. McDonough upon said jointly-owned 
property, and plaimtiff did pay on October 8, 1948, 
to said Collector out of the assets of said Estate of 
Thomas McDonough other than the said jointly- 
owned property, the sum of $141,686.05 for and on 
account of the obligation so owed to the adminis- 
trator of said Estate of Peter P. McDonough. Sub- 
sequently and upon said final audit by the Comuinis- 
sioner of Internal Revenue under date of October 
29, 1951, of the Estate of Thomas McDonough it 
was finally determined that the amount of such 
Federal Estate Tax in the Estate of Peter P. Mc- 
Donough for and on account of said property which 
hecame solely vested in Thomas McDonough upon 
the death of said Peter P. McDoneugh was $141,- 
po2.71. 


10. By the final audit of the Commissioner of 
Internal Revenue in the Estate of Thomas Me- 
Donough dated October 29, 1951, said Commissioner 
finally determined that the value of the property 
of Peter P. McDonough upon which the Federal 
Estate Tax in the latter’s estate had been paid and 
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which was included and identifed in the gross €s- 
tate of said Thomas McDonough at the date of his 
death as having been received by him from said 
Peter P. McDonough was the sum of 2585,719.23, 
and plaintiit acquiesced and does now acquiesce in 
such determination. 


11. Section $11 of the Internal Revenue Code 
required that there be included in the gross estate 
of Thomas McDonough all of his property, includ- 
ing the undivided one-half interest amounting to 
#585,719.23 of jointly-owned property received by 
said Thomas McDonough upon the death of Peter 
P. McDonough. In the return Form 706 filed by 
plaintiff with the Collector as stated in paragraph 4 
above, plaintiff set forth in Schedule A (Real Es- 
tate). Schedule B | Stocks and Bonds) and Schedule 
C (Mortgages, Notes and Cash) only one-half of 
the total values of the property formerly owned b+ 
Thomas McDonough and Peter P. McDonough and 
set forth the other one-half in Schedule I (Property 
Previously Taxed}. Beheving that it was so re- 
quired to do, plaintiff erroneously deducted from 
the valuation of 2585.719.23 hereinabove mentioned 
ax the final amount of such previously taxed prop- 
erty the amount of the Federal Estate Tax which 
it was obligated to pay to the administrator of the 
Estate of Peter P. McDonough. which, as stated 
above. was finally determined at 2141,686.05: that 
said amount of $141,686.05 constituted a debt and 
liability of the Estate of Thomas McDonough and 
an indebtedness in respect to his said property un- 
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der Section 812, I.R.C., and should have been de- 
ducted from the gross estate; that with said addition 
the gross estate under I.R.C. 811 of said Thomas 
McDonough amounted to $1,215,806.25 instead of 
$1,074,213.54 as shown in the final determination of 
October 29, 1951; that in preparing the claim for 
refund “Exhibit A’’ plaintiff erroneously used said 
fieure of $1,074,213.54 in its computations instead 
of said $1,215,806.25 and by reason thereof the eom- 
putations used in said ‘‘ Exhibit A’’ must be changed 
in accordance therewith. 


12. by virtue of Section 812 (¢) of the Internal 
Revenue Code (Title 26, U.S.C.A., Par. 812 (¢)) it 
is provided that the value of the net estate of 
Thomas McDonough subject to Federal Estate Tax 
shall be determined by deducting from the value of 
his gross estate an amount equal to the value of any 
property forming a part of the gross estate for 
Federal Estate Tax purposes of Peter P. Me- 
Donough to the extent of the value of such property 
identified as having been received by Thomas Me- 
Donough from said Peter P. McDonough and in- 
eluded in the gross estate of said Thomas Me- 
Donough, which said amount as hereinbefore related 
amounted to the sum of $585,719.23; that the only 
reduction of said $585,719.23 provided by said Sec- 
tion 812 (c¢) applicable thereto is a reduction by an 
amount which bears the same ratio to deductions 
from the gross estate of Thomas McDonough al- 
lowed by Subsections (a), (b), and (d) of said 
Section 812, to wit: 
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(a) an exemption of $100,000.00; 
(b) 


(1) for funeral expenses; 

(2) for administration expenses; 

(3) for claims against the estate; and 

(4) for unpaid indebtedness in respect to 
property where decedent’s interest therein is 
included undiminished in his gross estate; and 
(d) charitable bequests ; 


as said $585,719.23 bears to all the property of said 
Thomas McDonough subject to general claims; that 
the respective amounts of said deductions are as 
follows: 


(a) Ansexempionioiee. .2...........288 $100,000.00 
(b) 
(1) Wuieraleexpenses ...220c ee. 1,652.83 
(2) Administration expenses: 
Atiomeys tees: ......2 2 $ 58,317.68 
Executor’s commissions .......... 33,317.68 
Caretaker’s expenses... 2,307.59 
ANP aISal ECS 2c cec2. eee 844.27 
MAGUS CE tee. oc sess eee eeneeee cece 133.48 
Miscellaivedws*................90.....-- 713.74 
UD NOUOME  .-----------novene- cess $ 95,634.39 


Less elaimed on estate 1949 In 
come Tax Weeturn -..-2cccc22-- 54,613.13 41,021.26 


(3) Claims against the estate inelud- 
ing $141,592.71 due Adminis- 
trator of Mstate ot Peter VP. 
PMOIVONMOURN ......0......-0ceccceenceees 160,954.28 


(d) Cliafitable bequests _..................... 5,000.00 


VOM, 2. ctesoe-o- ost erode eee $308,628.37 
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that the total of all the property of said Thomas 
McDonough subject to general claims was and is 
the sum of $1,215,806.25; that the ratio by which 
the said reduction is to be determined is 585,719.23 

1,215,806.25 
which is to be applied against said deductions of 
$308,628.37, resulting in a reduction from said $585,- 
719.23 of $148,682.64 for the basic tax; that the 
foregoing deductions applicable to the additional 
tax amount to $268,628.37 using an exemption of 
$60,000.00 instead of $100,000.00 and the correspond- 
ing reduction of said $585,719.23 amounts to $129,- 
412.52. 


13. A Federal Estate Tax was paid to the United 
States upon property in the Estate of Peter P. 
McDonough determined as aforesaid at the amount 
of $585,719.23 and not upon any lesser amount, and 
since Thomas McDonough died within five years of 
the death of said Peter P. McDonough, the said 
sum of $585,719.23 may not be taxed again in the 
Estate of Thomas McDonough under the Internal 
Revenue Code nor under any other law; that pur- 
suant to said Section 812 the only reduction of said 
sum permitted is the sum of $148,682.64 for the 
basic tax and the sum of $129,412.52 for the addi- 
tional tax leaving a net deduction for property 
previously taxed of $437,036.59 for the basic tax 
and $456,306.71 for the additional tax; that all regu- 
lations of the Commissioner of Internal Revenue 
contrary to the above are null and void and violate 
the terms of the Internal Revenue Code and spe- 
cifically Section 812 thereof; that attached hereto 


12 Bank of America, ete., vs. 


and marked ‘‘ Exhibit B’’ is a schedule showing the 
computations of the basic and additional estate 
taxes in said estate. 


14. By reason of the action of said Commissioner 
in reducing said above sums of $487,036.59 and 
$456,306.71 constituting the value of the property 
previously taxed in the Estate of Peter P. Me- 
Donough, said Commissioner has unlawfully and 
illegally increased the Federal Estate Tax in the 
Estate of Thomas McDonough by the sum of $40,- 
249.05 as shown in “‘Exhibit B”’ attached hereto, 
and plaintiff is entitled to recover said sum paid 
by it as aforesaid together with interest thereon. 


Wherefore, plaintiff prays that Judgment be ren- 
dered in its favor for the said sum of $40,249.05 
with interest thereon at six per centum per annum 
from time of payment. 


/s/ J. W. RADIL, 
/s/ F. J. KILMARTIN, 


KNIGHT, BOLAND & 
RIORDAN, 
Attorneys for Plaintiff. 


United States of America iS 
EXHIBIT «A 
Treasury Department Form 843. 


Claim 


To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on 
the reverse side. 


Refund of Tax Mlegally Collected. 

{ | Refund of Amount Paid for Stamps Un- 
used, or Used in Error o1 Excess. 

[ ] Abatement of Tax Assessed (not applicable 
to estate or Income taxes). 


State of California, 
City and County of San Francisco—ss. 


Collector’s Stamp (Date received): [ Blank]. 


Name of taxpayer or purchaser of stamps: Estate of 
Thomas McDonough, Bank of America, Execu- 
tor. 

Business address: 300 Montgomery St., San Fran- 
cisco 20, California. 

“LOSI @INMGO 4 050 0k a ea 


The deponent, being duly sworn according to law, 
deposes and says that this statement 1s made on 
behalf of the taxpayer named, and that the facts 
given below are true and complete: 


1. District in which return (if any) was filed: 


1st California. 
*% *¢ * 
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o. Character of assessment or tax: Federal Es- 
tate Tax. 

4. Amount of assessment, $170,222.17; dates of 
payment, Nov. 21, 1947, and Jan. 5, 1952. 


¥ * aS 
6. Amount to be refunded: $57,191.48. 
*¥ % *¥ 


8. The time within which this claim may be le- 
gally filed expires, under Section 910 Tit. 26, USCA, 
on Nov. 20, 1952, and Jan. 4, 1955. 


The deponent verily belheves that this claim 
should be allowed for the following reasons: 


See statement attached. 


The above executor filed the return and is still 
acting as such. 


Bank of America N.T. & 8.A., as Executor of the 
Last Will and Testament of Thomas Mce- 
Donough, Deceased. 


By J. A, CURIS, 
Assistant Trust Officer. 
Sworn to and subseribed before me this 15th day 
of April, 1952. 


[Seal] /s/ EDMUND LEE KELLY, 
Notary Public. 


My Commission Expires Jan. 23, 1956. 


In this statement the letters PPT mean "property previously 
taxed." 

The purpose of Sec. 812 (c) Tit. 26 USCA is to prevent the 
transfer of the same property from being taxed twice within 
five years. 
= The value of the property in joint tenancy of Peter F. 
MeDonough and Thomas McDonough upon which a Federal Estate Tax 
was paid in the Estate of Peter F. McDonough (who died 
July 8, 1947) and which was specifically identified in Estate 
of Thomas McDonough (who died Sept. 13, 1943) per Form 706 
in Estate of Thomas McDonough and per audit and determination 
of Oct. 29, 1951 (TT2BG:23353 First Calif.) was $ 585,719.23 

The law (Sec. 812 (c) TiT. 26 USCA) does not 
provide that this previously taxed property shall be 
reduced by the amount of the Federal Fstate taxes 
assessed and paid in the ihewy lc in the Estate 
of Peter F. McDonough upon this $555,719.23 which 
amounted to $141,592.71. Nor does the law provide 
that to determine the value of this previously taxed 
property mathematical gymnastics shall be applied 
to the actual physical property so identified so as 
to reduce it to a "theoretical balance", thus friter- 
ing away and destroying the deduction provided by 
Congress. Hence there is no legal basis for reduc~ 
ing this $585,719.23 actually on hand in the Estate 
of Thomas McDonough and so identified to $373,994.73. 

All regulations of the Commissioner contrary to the 
above are in excess of his authority and void. The 
Moo reduction in the value of the PPT permitted by 
. 812 (c) 1s one due to the fact that this PPT 
in the present estate (Thomas McDonough) is subject 
) its proportion of the specific exemption, funeral 
expenses, administration expenses and claims in the 
present estate which in the case of the basic tax 
amount to BP 9037.88 namely: 


I X 167,035.66 equals 
leaving a net dedat of $6 PPT for basic tax of 
and in the case of the additional tax 


att 
9 642.37 


O92 


piv, vel a x 127,035.66 equals $ 69,266. 70 

leaving a net deduction for PPT for additional tax of $ 516,452.53 
COMPUTATION OF NET BSTATE FOR BASTC TAX 

Gross Estate $1,074.213.% 


Total of funeral and administration 
expense, debts, and charitable be- 


quests per audit $ 67,035.66 
Specific exemption 100,000.00 
Deduction for PPT as above LOL 642, 37 


Total deductions 661,673.0 
Net Estate for basic tax 6 G12.535.51 
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Computation of Net Estate for Additional Tax 


Memees Wietate 
Total of funeral and administration 
expense, debts. and charitable he- 


Memes Ger adit = 67.085.66 
PeCMCeONCMIpPtiON ......... 60,000.00 
Deduction for PPT as ahove .............. 516,452.55 

Tigee VACAUCTIONS -......................-.... 

Net Estate for additional tax ...... 
Gross basic taxvon $412,535.51 > Pot26 78 
Credit for California Inheritance 

A Ee 10,501.42 
‘Gross hasic tax Jess credit for Inheri- 

re ad S 2025.36 
Total gross taxes on $430,725.35 ........ $128,532.11 
a VS ALON 

Oss WaditiONal Fak 2. $110;405.33 
ee 2,625.36 
SOOUCNNCOR VAMMDIC eee eeeees $113,030.69 

Amount paid with return on Nov. 21, 

ae $160,651.22 
mount of deficiency per audit Oct. 

29, 1951 paid on Jan. 5, 1952 .......... Sio6.400 

iterest on deficiency paid on Jan. 5, 

Ee en 1,054.20 

$170,222.17 


$ 1,074,213.54 


643.488.19 


$ 430,725.35 


18 Bank of America, €ie.. vs. 


EXHIBIT B 


Computation of Basie and Additional Estate Taxes 


Basie Tax 


Grass Estate - ee a 
Less: Exempwen of $100,000.00 
funtrel expenses. admimist ration 
expenses and claims. ineludinc 
indebtedmess dwe toa Estaie of 
Peier P. MeDonough and chari- 


wable bequesis per paragraph 1 | 


gorc ar 
i Sa0s. 625. od 


Property previously taxed _... & 


Net estate subject io basic fax —__ 


Gress basie tax on $270,141.29 
Less eredit for California Inheri- 
tanee Tax (FUG) 


Net beste fax 


7.036.359 


= 16007. 


12.803/65 


3.001.41 


AdAttional Tax 


ee Pee 
Less: Exempiien of  360.000.00 
fuzeral expenses. adminisiratien 
expenses and claims including 
indetedmess due to Estate of 
ever P. MeDoneugh and cheri- 

table bequests per paracraph 12 


ae 
Properiy previovsiy taxed __. 296.306.71 


Nei estate subject to additional tax _.. 


Teutatire jax CORT 


Lest grass basic tax _. 


Net a@¥litiene!l jax 
Ade met hesic tax | supra) 


Tota) Fetera] Exate Tax 


16.007.06 


£ 1.215.806.25 


745,664.96 


$ 470.141.2029 


2 1.215.806.25 


$  126.071.71 
3,201.41 


@ 129,973.12 
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Total Federal Estate Tax actually 


ted IMME. ee oI cece... $169,167.97 
Interest paid on alleged deficieney of 
SOO 5 1,054.20 
Hiewaleamount Paid. ._....-.-<....-n.n-02 PO 2 22ohe 
Less Federal Estate Tax computed 
LOS ee 2097312 
Amount of refund due ..........6 40,249.05 
Duly verified. 


[Endorsed]: Filed May 8, 1953. 


i Title of District Court and Cause. ] 


ANSWER 


Comes now the defendant by its attorney, Lloyd 
H. Burke, United States Attorney in and for the 
Northern District of California, and for its answer 
to the complaint filed in the above-entitled action 
alleges as follows: 


1. The defendant admits the allegations of para- 
graph 1 of the complaint. 

2. ‘The defendant admits the allegations of para- 
graph 2 of the complaint. 

3. The defendant admits the allegations of para- 


graph 3 of the complaint. 


4. The defendant admits the allegations of para- 
graph 4 of the complaint. 


5. The defendant admits the allegations of para- 
graph 5 of the complaint, except that it denies that 
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payment to the then Acting Collector of Internal 
Revenue at San Irancisco, California, was made 
on January 5, 1952. The defendant alleges said 
payment was made on January 3, 1952. 


6. The defendant admits the allegations of para- 
graph 6 of the complaint. 


7. The defendant admits that on April 21, 1952, 
plaintiff filed with the then Collector of Internal 
Revenue at San Francisco, California, a claim for 
refund (Form 8438) of Federal Estate Taxes in the 
sum of $57,191.48, and that ‘‘Exhibit A’’ attached 
to the complaint is a full, true and correct copy of 
that claim as filed. The defendant further admits 
that plaintiff was, on March 3, 1953, advised by the 
Director of Internal Revenue at San Francisco, 
California, that no grounds for the reduction of tax 
hability were disclosed by said claim for refund. 
The defendant denies the truth or correctness of the 
allegations contained in said ‘‘ Exhibit A.’’ 


8. The defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
graph 8 of the complaint. 


9. The defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
graph 9 of the complaint. 

10. The defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
eraph 10 of the complaint. 
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lil. The defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
graph 11 of the complaint. 


12. The defendant is without knowledge or i: 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
eraph 12 of the complaint. 


13. The defendant is without knowledge or in- 
formation sufficient to form a belief as to the truth 
or correctness of the allegations contained in para- 
graph 13 of the complaint. 


14. The defendant denies the allegations con- 
tained in paragraph 14 of the complaint. 

Wherefore, it is prayed that judgment be entered 
in favor of the defendant, and that it be granted its 
eosts and all other just and proper relief. 


/s/ LLOYD H. BURKE, 
United States Attorney. 


[Endorsed]: Filed September 10, 1953. 


[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 


Pursuant to the order for pre-trial proceedings 
made and entered herein on November 1, 1954, a 
pre-trial conference was held before the Honorable 
Oliver J. Carter on November 10, 1954. There ap- 
peared at the conference J. W. Radil, Esq., of 
Messrs. Knight, Boland & Riordan, attorneys for 
plaintiff, and Lloyd H. Burke, Esq., United States 


2) 
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Attorney, by George A. Blackstone, Esq., Assistant 
United States Attorney, attorneys for defendant. 
Pursuant to Rule 16 of the Federal Rules of Civil 
Procedure and the consent of the aforesaid counsel, 
it 's Hereby Ordered: 

1. The correct date of payment by plaintiff of 
the deficiency in tax in the Estate of Thomas Nic- 
Donough as related in paragraph 5 of the Com- 
plaint on file herein is January 3, 1952. 


2. The allegations of paragraph 8 of the Com- 
plaint on file herein are true and correct. 


3. Attached hereto and numbered for identifica- 
tion are the following documents: 


Ex. 1. Certain pages of the Estate Tax Return, 
Form 706, in the Estate of Peter F. McDonough 
filed with the then Collector of Internal Revenue at 
San Francisco, California. 


Ex. 2. Final audit dated May 25, 1951, made 
by the Commissioner of Internal Revenue of the 
said retuittinglix. 1. 

Ex. 3. Certain pages of the Estate Tax Return, 
Form 706, in the Estate of Thomas MeDonough filed 
with the then Collector of Internal Revenue at San 
Francisco, California. 

Ex. 4. Final audit dated October 29, 1951, made 
by the Commissioner of Internal Revenue of the 
said return, Ex. 2. 

All of the four aforesaid documents are true and 
correct copies of the original documents and said 
copies are hereby admitted into evidence without 
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further authentication at the trial of this cause. 
All of the figures stated in said documents are cor- 
rect with the exception that the parties to not agree 
upon the method used in marshalling and comput- 
ing the gross and net estate of Thomas McDonough 
and the amount of the deductions to be allowed 
from said gross estate in respect to the property 
previously taxed in the Estate of Peter F. Me- 
Donough under section 812 (c), I.R.C., nor do they 
agree upon the amount of the tax hability in said 
Estate of Thomas McDonough. 


4. Referring to the allegations in paragraph 9 of 
the Complaint on file herein, the following facts 
are admitted: 


(a) The gross estate of Peter F. McDonough 
as shown on Ex. 2 was $638,673.66. 


(b) The jointly-owned property of Peter F. Mc- 
Donough and Thomas McDonough as shown on the 
final audit in the Estate of Peter F. McDonough, 
Hix. 2,°was $577,971.92. 


(c) The allowable amount of deductions from 
the gross estate of Peter F. McDonough as shown 
on the said final audit in said Hix. 2 was $27,093.53. 


(d) The total Federal Estate Tax determined in 
the Estate of Peter F. McDonough as shown upon 
said final audit, Ex. 2, was $149,289.84. 


(e) Bank of America, as Executor of the Hs- 
tate of Thomas McDonough, paid to the Collector 
of Internal Revenue at San Francisco, California. 
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on October 8, 1948, $141,686.05 for and on account 
of the Federal Estate Taxes in the Estate of Peter 
F. McDonough attributable to said jointly-owned 
property. 


(f) By the final audit in the Estate of Thomas 
I. McDonough, Ex. 4, dated October 29, 1951, it 
was finally determined that the amount of Federal 
Estate Tax in the Estate of Peter I. McDonough 
atributable to said jointly-owned property was the 
sum of $141,592.71. 


5. Referring to the allegations of paragraph 10 
of said Complaint, the gross value of the property 
jointly owned by Peter F. McDonough and Thomas 
McDonough included and identified in the Estate of 
Thomas MeDonough at the date of his death as 
having been received by him from the said Petey 
F. McDonough without taking account of the pro- 
portionate amount of the Federal Estate Tax in 
the Estate of Peter F. McDonough attributable to 
said jointlv-owned property was the sum of $585.- 
WalOr23. 


6. In the event plaintiff should prevail in this 
action, the exact amount of the judgment is to be 
computed by mutual agreement, or in the absence 
of such agreement, by the Court on the basis of the 
evidence then and there to be submitted. 


Dated: November 10, 1954. 


/s/ OLIVER J. CARTER, 
Judge of the United States 
District Court. 
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Forni 706 
THEASURY DEPARTMENT 
TrtamNal Res cwtw Seavicn 
(Res bend July (uae) 


PETER P. MC DONOUGH 
Decedent's tiaino ........... Julz 8, 


Date of denth — . 


Residence (domicile) at time of death 
Citizenship (nationality) at tine of death —... 


. 
STATUTE AND GENERAL DESCRIPTION 


The Federal estate tax is neither a property nor an inheritance 
jax. Tt fs iinposed upon the transfer of the entire net estate and 
nat upon any particular legacy, devise, or distributive share. The 

elationship of the beneficiary to the decedent has no bearing on the 
vestion of liahility or the extent thereat, 

Fedvral estate taxation (chapter 3 of the Internal Revenue Code) 
consists of the basic extnte tax (aubebapter A) and the additional 
estate tax (subchapter I). 

tn the case of a citizen or resident of the United States, a specific 
Pxcniption of £100,000 is authorized for the purpose of the basic 
estate tax, and a xpecific exemption of $60,000 ix authorized for the 
purpose of the additional estate tax. 

A eredit ix authorized against the basic estate tax (not in excess 
SO percent thereof) for vstate, inheritance, legacy, or succession 
Mé patd a State, Territory, the District of Columbia, or any 
pssion of the United States. No such credit is allowable 
minst the additional estate Lax. 

Credits for Federal gift taxes are, under certain conditions, allow- 
le against both the basic and the additional estate taxes, 

In the case of a citizen or resident of the United States, ercedit is 
mihwrized by treaties, under certain conditions, for Dominion 
micees-ion duties Intposed in Canada, estate duty imposed in Great 
ritain, and estate duty imposed in Northern Ireland. (See 
Credits under Death Duty Conventions” on the back of sheet HH.) 
Different provisions contro! the determination of the tax liability 
f the estates of citizens or residents of the United States and the 
tates of nonresidents not citizens of the United States,  (Refer- 
enees herein to the deceased person's residence mean ihe deceased 
rons domicile.) For specitic information an Federal estate tara- 
on in the case of a nonresident nol a citizen of the United States, see 
he “Additional fustructién: for Estates of Nonresidents not 
itizens of the United States” on the back of sheet NN. 


ESTATES FOR WHICH RETURN REQUIRED 


A return on this ferm mast be filed for the estate of every citizen 
resident of the United States whose gross estate as defined by the 
poexcevded Sea1000 in value af fhe date auf death, | (See 
es of Persons Dying before Oetober 22, 19127 on the back of 
et 12 for information on the requirement of a return in the case 
A fesident or citizen dying prior to that dare.) 

Whe value of the eross estate at the date of the decedent's death 
overna the liability for the files of the return, reeardless of any 
tion as of a subseouent time that may be adopred bs the 
cuter under the provisions of seetion SUE? oof tie Intemal 
nue Code, 


TIME AND PLACE FOR FILING RETURN 


the return is due 15 months after the date of the decade 
The return for the estate of a resident deeetens 
ith the collector in whose district the decedent had bes 


f United States was situated in more th 
of the gross estate Was situated) in the 
led with the Collector for the Second Dietrict cf New 
th such collector as the Comniis-touer may designate. 


ye 


UNITED STATES 


ESTATE TAX RETURN 


(To be execuled and filed in dupiicaie) 


Fetaice of nonrraldents oot cilizena of the Untied States 
Ble on Ferm 100 A instesd ef this form, 


2070 ---roacway;+pta Pb, --an--Frunct seo 


WOVER 


ee 


{Speco for use of collector) 
REOFIVED 


For detailu see bac of chest EE” 


GENERAL INSTRUCTIONS 


PAYMENT OF TAX 


The tax is duc 15 months after the date of the deeedent’a death, 
and must be paid within such period unless an extension of time for 
payment thereof has been granted hy the Commissionee, Cheek or 
money order in payment of the tax should he made payable to 
“Collector of Internal Revenue at — ge 
naming city and State in which is located the otfice of the collector 
with whom the return is filed. 


GROSS ESTATE 


In addition to the general provision of the statute re uiring the 
inclusion in the gross estate af property to the extent of the dece- 
dent's interest therein, other provisions apecifically include, as more 
fully explaincd hereinafter in the instructions for the separate 
schedules, curtain transfers made during the decedent's life with- 
ont an adequate and full consideration in moucy or money's worth, 
joint estates wilh right of survivorship, tenancica by the entirety, 
community property, life insurance even though payahle to bene- 
ficiarics other than the estate, praperty over which the decedent 
possessed a power of appointinent, aud dower or curtesy (or 
statutory estate in lieu thereof) of the surviving spouse. 


SUPPLEMENTAL DOCUMENTS 


If the decedent was a resident and died testate, two copits of the 
will, one of them certified, must be filed. 


If the decedent was a nnnresident citizen, the fallowing documents 
must be filed with the return: 


(1) A copy of the inventory of property and the schedule of 
liabilities, claims against the estate and expenses of administra- 
tion filed with the forcign court of probate jurisdiction, certified 
by a proper official of sach court. 

(2) A copy of the return filed under the foreign inheritance 
estate, legacy, suceession tax, or other death duty act, certified 
by a proper official of the foreign tax departinent, if the estate is 
subject tu such a foreign tax. 

GY) If the decedent died textate, a certified capy of the will, 
Other supplemental documents may be required as hereinafter 

esplained under the instructions for the scveral schedales. 


EXECUTION OF RETURN 


This form consists of the cover sheets and 20 inside sheets num- 
bered an censvoutive order. A complete set shautd be used for 
every copy of the return requiced. For convenience in typing 
carbon copies, the sets as issued may be readily separated and the 
cercesponding sheets matched. When completed, ench copy af the 


vefee tobe fied must he permanently fastened together with all sheets 


ma 


pevper ordee Any suitable type of paper fastener may be 
J for this purpose. Ordinary wire staples are recommended 
e return of average size. The return must be filed in duplicate, 
eto steete pears ied asimhered Fito NNGE, must be incladed. 

Wee anc ann ide of ench sheet of paper, Uf there is not suffi- 
se shaee for aa ertries under any of the printed schedules, ase 
ea. sheers of the same size, and insert in the proper order 
=o - ee: AJlomformation reqpnred, as indheated under “tien- 
ecu [pfort.ation,” must be supphed in the spaces provided. The 


Sueer I 


1O—194NS-? 


=~! 
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Schedule KE 
Jomtly Owned Property 


(1) Did the decedent, at the time of his death, own any 
property as a joint tenant or as a tenant by the entirety, with 
right of survivorship? Yes. 

(2) If so, state the name and address of each surviving 


eotenant. Mr. Thomas MeDonaugh, 1436-23rd Avenue, San 
Francisco, California. 


Value at date of 
death 
Total (also enter under the Recapitulation, 
SO0eC GMO) $607,014.10 
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ais 


7 
A 


us 
250 
1,100 
1,000 
1,000 
200 
100 
1,000 
2,500 
38k 


Pras Ebel 


a 


ao AS 
in AS JOLW! TRAN TS 


‘Bank of America 3. T. & 8. A. Common stock 
Barnedal) 011 Company Common stock 
Conselidated Hateral Gas Company Capital stock 
General Meters Corporation Ceamen «took 
General Public Utilities Corporation Commen stock 
Mission Cerperstion Camesn stock 

Middle States Petrolew: Corporation Trust 
Certificate for Class °B stock 

Horth Ameriean 01] Consclidated Capital stock 
Pacific Cas end Electric Company Commen stock 
Pacific Public Service Company Common stock 
Pacific Public Serviee Company Common (Hon- 
Voting) stoek 

Pacifie Telephone and Telegraph Company Common 
stoek 

Seuth Carolina Mlectric & Gas Company Common 
etock 

Gtandard 01] Company of New Jersey Capital stock 
Standard 011 Cempeny ef California Capital stock 
Teams Publics Service Company Common stock 
Transaserica Corporation Capital stock 

Uatien O11 Company of California Capital stock 


International Rydre-Zlectrie System Convertible 
4% Geld Debentures, dated April 1, 1929 due 


April 1, 19bb 


United Sttes of America 2}3 Treasury 
ibeneber aa Wl ts bore is, 1969/6 


United States of America 23% Treasury Bonds, 
dated February 1, 19k due March 15, 1970/65 


United States of America 23% Treasury Bonds, 
dated November 15, 19h5 due December 15, 1972.67 


The United States of America 2}% Treasury 5 
dated Octeber 20, 191 due Septeaber 15, ipye/6r 


The United States of America Treasury 
Saiciene i. a te moe re : 


NO 


ya of 


$ n,875.00 


334,687.50 ° 
6,256.25 ' 
by 768.75 $247 
60,125.00 ~ 
14,562.90 » 
1937 * - 


609.37 © 
75375.00 
lis 550.00 “LS 
15,125.00 ~ 


15,125.00 
20, 350.00 ~ 


700.00 / 
77,187.50 ~ 
153,750.00 ~ 
8,256.00 ¥ 
247,500.00 v 
67,500.00 ~ 


8,050.00 ~ 


20,700.00 
10,278.12 


a J 
20,556.25 [7,264 
10,565.62 
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REAL PROPERTY RELD BY PETER P. MoDONOUGH 
AND THOMAS WoDONOUCH AS JOINT TENANTS 

Improved Real Property located in the City and County of San Francisco, State 

of Califomia, designated as follows: 


26. PARCEL OWE 


143% - 23rd Avenue, San Francisco, Lot No. 38, Assessor's 
Block 1831, Legal description as follows: 


BEQINWING at @ point on the easterly line of Twenty- 

third Avenue, distant thereon 200 feet southerly from 
the southerly line of Judah Streets running thence southerly 
along said line of Twenty-third Avenue 50 feet; thence at a 
right angle easterly 96 feet, more or less, to a line dram 
southerly from a point on the southerly line of Judah Street, 
digtant thereon 113 feet and 5 inches easterly from the 
easterly line of Twenty-third Avenue, to a point on the 
northerly line of Kirkham Street, distant thereon 70 feet 
and 6 inches easterly from the easterly line of Twenty~ 
third Avenue; thence northeasterly aleng the line so dram 
SO feet, more or less, to a line <rawm easterly froa the 
peint of beginning, at a right angle to the easterly line 
of Twenty-third Avenue; thence westerly along said last 

.. line so dream 99 feet, more or less, to the point of beginn- 


Being portion of OUTSIDE LAND BLOCK NO. 7h7. $15,000.00 
. 
87. PARORL Two: 


Ul1S-17th Avemse, San Francisco, Lot Mo. 1, Assessor's Block 
- Me, 1527, Legal description as follews) 


. BRODNINO at a point on the westerly line of Seventeenth 
—_ Averme, distant thereon 75 feet southerly from the point formed 
sf by the intersection of the westerly line of Seventeenth Avenue 
= with the southerly line of Geary Boulevard; and running thence 
along said line of Seventeenth Avenue 25 feet; thence 
_ at's sight angle westerly G2 fork and 6 innien} tonoee 
% northerly 25 feet; and thence at a right angle 
62 feet and 6 inches to the point of beginning. 
part of OUTSIDE LAND BLOCK MO, 267. 11,500.00 


‘20, PARORL THREE, 
: Oninproved real property located in Contre Costa County, State of 
° Cadicornin, Legal deveription as follows: , 


ALL thet certain real property situated in the City of 
- eo al Centra Cesta, State of California, describ- 


Lete 19, 20 and 2) in Block Q, as delineated upon that cere 
We. 3 of the Tom of POINT RICHMOND," 
portion of lets 51 and L3 of the final partition of the 
San Rancho, Centra Cesta County, California; filed Sep- 
teaber 12, edd in Beok E of aps, page 107, in the office of 
ef the County of Contra Costa, State of ee 
) e 


Unimpreved real preperty located in the City of Berkeley, County of 


«<2~ 
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Alemedsa, State of California, Legal description as follows: 


REAL PROPERTY in the City of Jerkeley, County of 
Alameda, State of Califommia, described as follows: 


LOTS 156, 157 and 156, as said lots are shown on 
the "Map of North Terrace Tract, Alameda Co. Cal.", filed 
Ooteber 12, 1906 in beok 20 of Maps, page & in the office 
of the County Recorder of Alameda County, $ hS50.0 


Commercial Account 
Bank of America Mational Trust and Savings Association, 
Clay-Mentgomery Branch, in name of Peter and Thomas 


MeDonough —___/6.4 
Total $2.2 4s028.2 


-)- 
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Deductions 
Schedule J 


Funeral and Administration Expenses 


Item No. Amount 
1 Exeeutors’ commissions—amount estimated ........$ 2,500.00 
2 Attorneys’ fees—amount estimated -....000000..00...... 2,500.00 


Funeral Expenses 
3 Carew and Enelish Mortuary, Masonie and 
Golden Gate Avenues, San Francisco ................ eo £0) 
4 Monsignor James P. Cantwell, St. Brigid’s 
Chureh, Van Ness and Broadway, San Fran- 


EURO cae 150.00 
5 Rey. Alexander Cody, S.J., St. Ignatius Church, 

Zisveaiton Street, San Francisco -................... 100.00 
6 The American Florist, 1217 Polk Street, San 

eamcisco, Calitorinia see. oe 2 225 2scct cece eee 157.85 


Miscellaneous Administration Expenses 
1 San Francisco Art Gallery—Appraising house- 


OCLC, TONGA IS S10 11 eee 25.00 
2 Walter H. Levison—Appraising jewelry .............. 45.00 
3 Bekins Van and Storage Company—Packing and 

hauling decedent’s furniture .......-...--..--------------- 192.68 
4 F.M. McAuliffe, Appraiser—Fee for appraising 

probate estate and joint tenancy property .......- 58.43 
5 Title Insuranee and Guaranty Company—Name 

Run Report San Francisco real property .......... 5.00 
6 Richmond Martinez Abstract and Title Com- 

pany—Contra Costa County real property .....- 5.00 
7 Richmond Martinez Title Company—Richmond 

TPA] TOC SSL it? ee oo nee 15.00 
8 California Pacific Title Insurance Company—San 

Francisco, City and County, real property ...... 12.50 


9 Estimated closing costs, Notary fees, ete. -............. 100.00 


Total (also enter under the Recapitulation, 
pS Ne CUI Gt) ree en 23. ose ee $ 7,045.56 
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Schedule K 
Debts of Decedent 


Item No. Creditor and Nature of Claim 
1 Dr. Olav Kaarboe, 909 Hyde Street, San Fran- 


to 


10 


11 


Ciseo, CalitOitttte...0...... ee 


Dr. Arthur L. Bloomfield, M.D., Stanford Uni- 
versity Hospital, San Francisco, California .......... 


Thomas McDonough, 1436-23rd Avenue, 
San Francisco, California, Payment of 
following debts incurred by decedent: 


Hospital bills during last illness (St. 


Francis: Hi@spital),,. ....-.c2c2----sseseac--2200.2 $1 663840 
SenvicesxofenUtse .....2e-e8..ees:.. eee 1,165.00 
Office rent—two months ..........0..........-.. 230.00 
Additional nursing service and rent of 

décedentissa parr titienbeveeeetiees encore 150.00 
Maid service—two months .....................- 250.00 
Mrs. Matthews—practical nurse ............ 250.00 


Thomas Allee Corporation—closing bill account 
of decedent—890 Post Street, San Francisco .... 


Borden’s Dairy Delivery Company, 1325 Potrero 
Avenue, San Francisco, California—closing 
hill aeeount of decedent: ...-7-...........08.... ee 


Collector of Internal Revenue—1st California— 
1944 Income Tax Deficiency—Interest to date 
Ol [ent ee 


Franchise Tax Commissioner—1947 State In- 
COMOCUMS eens eR ee. 


Sherwood and Lewis, 703 Market Street, services 
rendered in preparation of income tax returns 


Lamaxsou French Laundry, 2671 Sutter Street, 
San Francisco, California—closing bill account 
On MO OONON occ c:... 28ers cccecs se 

The White House—closing bill account of de- 
GOEL 2. -ccccevecocesscncedcidevias eoeeeee eee 


Pacific Gas and Electrie Company—closing bill 
MCCouy ol GECCURNE .................28.. nee 


Amount 


650.00 


750.00 
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12. Claim of Arthur Klang for services as attorney, 
bookkeeping service and office assistanec— 
balance due—suit filed by ereditor—answer 


THL@OL LR? [O00 Co ee 6,400.00 

13 Claim of Joseph A. Brown, attorney-at-law— 
services rendered (in dispute) .2..00.0.20 0. 14,000.00 

Total (also enter under the Recapitulation, 
Se CCG (0]) 2 ee ee $ 26,033.49 
Estate of Peter P. McDonough Schedule K—Sheet XIV 

Schedule O 
Recapitulation 


Value Under Value at Date 
Schedule Gross Estate Option of Death 


PAMEINOC@IMCSbaLC ..........:.-.--2c..-cdgeees-vecececccace 


Be stocks and bonds .............c::c222.:c00.--.-20 
C Mortgages, notes, and cash ................ $ 18,395.18 
WIG CUREMAGE  <......202-<..-..ccac-cesceessecccccceennoe 300.00 


iE Jointly owned property — $1,214,- 
028.20—14 contributed by dece- 
CLEMUIP  .y.Gt ceil ge seen eee ee 607,014.10 


Other miscellaneous property ......-. 8,292.50 


i 

G Transfers during decedent’s life ...... 
ieelowers Of appoimtment .................--. 
I 


Property previously taxed -............... 


Total Gross Estate ...................- $634,001.78 
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Schedule Deductions Amount 
- Funeral and administration  ex- 

OCIS... ..c3ks,-nsie-.---2eeeere eee $ 7,045.56 
i Debts of decedent 26,033.49 


li MiGrteaces and liens ......6a2 23 


M& Support of dependents ............2..2...: 


Item (a) Total of above de- 


GUiCHIONS > ....eec ee $ 33,079.05 
Item (b) Value of property sub- 


nC ER - Ob (21) 00 | (ca ae 26,787.68 


Allowable amount of above de- 
ductions (item (a) or item (b), 
whiehever is the smaller.) (See 


MOUC) ..2ozsc.cissicase ee $ 26,787.68 


M Net losses during administration ...... 


N Charitable, public, and similar gifts 


Bnd DECUGGIS........-.......-.-.-.-- eee $ 26,787.68 


Total Allowable Deductions, 
except specific exemption 
and property previously 
{LED <E6 ieee ene ona en 


Note: If item (a) exceeds item (b) attach an additional sheet 


showing the computation of item (b). 
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SCHEDULE P. NET ESTATE FOR THE BASIC TAX-—-RESIDENT OR CITIZEN 


Instructions.—This schedule should be used only for the estate of a resident or eitizen of the United Staten. 


Palys ey Plt eI CO Nec re eee ee en Soa sa a's wo nissan chew eben dnt ncmaaduscdcaccacactmaccuvocceccsancesccecned 
Total allowable dedugtiona, exeept apecific exemption avd property previously taxed_._........ s..26,787.68 A 
Sarre CEUNON 1D) NONI MEP REr eaten. acca non ososcannqaeenaccneeacnawcarcsaccnecccaccnedtssasccanaseceeseeeeeeeascs) 100, 000. 00 
Total deductions, cxeept property previously taxed (item 2 plus item 3)._...—-...----..-..-.-..- $124,787.68. 
Deduetion for property previously taxed without proportionate redue- 

WiGHe (Selene i: WCE). Seems oan enc «> aeegel < << oo need eee eines oonenenen ne Sich A os 5 arene 
Proportionate reduction (sce instructions for Schedule I as to computation, 

subpsragreph (3) under “Limitations’”)__..... 2 ee eee ceeeceneeneeeee oo $ 
Net deduction for property previously taxed (item 5 minus item 6)_.................-. Bee a | See re 
Total deductions (item 4 plu Item 7) ..---sscsecseseneeseee-- ieee ene 126,787.68 
Seiko SUG TOTS TOE, Gan) eee ea 


SCIFIEDULE Q. NET ESTATE FOR THE ADDITIONAL TAX—RESIDENT OR CITIZEN 


Instructione.-—-This sehedule should be ueed only for the estate of a resident or citizen of the United States. 


Ise CONROE PC Cn a cn Sanco mee P a dsen ces Sen cunson ee ncecansassemeseteewesansuserecs 5. 634,003.78 
Total allowable deductions, except specific oxcmption and property previously taxed___........ $.....265787,68 
Seer RC RAE ar RIL ee eect ee ee ews one we cow renew eeieancocrsnaeaaccacscee scans ccs seee meen areareeateaeeeeee 60, 000. 00 
Total deductions, exeept property previously taxed (item 2 plus Item 3)._..........2.--.----- 02+ $.....06,787.68 
Deduction for property previously taxed without proportionate reduction 
(Stel ere FUE: 1 Hest CB) cee aie a 66. ee 


Proportionate reduetion (see instruetlons for Schedule I as to computa- 
tion, subparagraph (3) under “Limitations’’)_........-.......-----..--2e-00-0-+ ee eee ae ae 


Net deduction for property previously taxed (item 5 minus item 6)._.-...-2----n.-eeeeeeeneeceeee| Seve oe 


Total deductions (item 4 plua item 7)___..2 2.22. ..2-. 22 eeenene seen ene 2 sacs dee ee oaucunse-weresons eee 


Re tves tate (itcmiblicny titi gery 8) ceases caso ele see Net cao oes Souden son aontecese yee . 214.30 


SCHEDULE R. NET ESTATE—NONRESIDENT NOT A CITIZEN OF THE UNITED STATES 


Instructions.-——This achedule should be used only for the estate of a nonresident not a citizen of the United States, Bee instructions 
ler “Deduction of administration expenses, claime, etc." and "Specific exemption” on the back of sheet XX. Use Form 700b (Schedule 
1)) instead af Schedule R for computation of net estate in case of decedent who at the time of his death was domictled in Canada ond not a 
ten of the United States. 


Valuo of gross estate in the United States (Schedules A, B, C, D, E, F, G, H, and J).._...... $... cae 8 


Value of gross estate outside the United States, not including real property (attach |tem- 
ized schedule sheet showing vValives) ._.......-.-----2.-.semaswennecenc-nsnnsecncannssansacsneseesese—casss | 2. 2 


Value of total gross eetate wherever aituated (Item 1 plua item 2)... . 2 eee] Ben eneceeenenceennncncee 
Gross deductlons under Schedules J, K, L, and M____.-.....2..-2--22--2n eee eeee ne eeeneennenecenn enna | neneeeoceecnmecemnseonnres 


Net ie under Schedules J, K, L, and M (that proportion of item 4 that Item 1 bears 
CO tm 13) eee; oso. en ewe cdewancccassameceesencssseteerrse nel nonwwe natn nan tas saree neeE Ee ene emean gaa ae eet ae | aan eeece cn pa 


Charitable, public, and similar gifte and bequests (Schedule N)__..------ 2... enone none [oneen en eenee can eneemenenee cs 
TCLS U1 6) c) Ca en 2, 000. 00 
Total deductions, except property previously taxed (item 6 plus iteme 6 and 7)_...-......... =... 


Deduction for property prevlously taxed without proportionate reduction 
(Behediile 2, teenie) ) anna en een ecernomm akan neneenmencwnennneeaeeeeeeeeees cane cee 


Proportionate reduction (see inetructlons for Schedule I as to computa- 
tlon, subparagraph (3) under ‘‘Limitations”).......-----recocenececenercoe Sa .0- 20-2 see eneeeeeees 


Net deduction for property previously taxed (Item 9 minus Item 10)......---.---.----cecse-o-a0- 
Tota! deductions (Item 8 plus Item 11)_.-...--------enncnesaeneneneoeeneeevenees 
Net estate (item 1 mious item 12)__.. 


Eerats ov. 


to 


10. 


TE. 


Estate of Peter P. MeDonough 


Umted States of America 


Computation of Tax 


Gross basie tax (Use column (1) of 
Maer sneet CVT) coe eeccccc cee cen ss 


Credit for State inheritance, ete., 
taxes (not to exceed 80% of item 


Gross basie tax less eredit for State 
inheritanee, ete., taxes (item 1 
EUS I 012) 


Total gross taxes (basie and addi- 
tional) (Tentative Tax) (Use eol- 


$ 17,860.71 


14,288.57 


umn (2) of Table, Sheet XXII) $162,224.94 


ROSSI DAGIC LAN .....---202--2-ceeseeteceseceneeee 


Gross additional tax (item 4 minus 
HOMME) Bes aoc. esncaancsceter et ttts «cet ectess 


Total gross taxes less eredit for 
State inheritance, ete, taxes 
(item 3 plus item 6) ...............<..... 


Credit for Federal gift taxes .......... 
Credit for foreign death duties ...... 


Total credit for Federal gift taxes 
and foreign death duties (item 8 
Pls) 


Net estate tax payable (item 7 
renita tise vetm: LO). 2.2... ees isecssss.ccaves 


17,860.71 


37 


$ 3,572.14 


144,364.23 


$147,936.37" 


$147,936.37 


Computation of Tax—Sheet XX 
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EXHIBIT 2 


Treasury Department 
Internal Revenue Service 
San Francisco 5, Calif. 


May 25, 1951. 
Office of 
Internal Revenue Agent in Charge 
San Francisco Division 
74 New Montgomery Street. 


In Replying Refer to: 


Estate of Peter P. McDonough. 
Date of death: July 8, 1947. 


Bank of America, NT & SA, Executors, 
300 Montgomery Street, 
San Francisco, California. 


Gentlemen: 


There is enclosed for your information and files 
a copy of a report covering the examination of the 
return, Form 706, of the above-named estate, re- 
cently made by a representative of this office. You 
have indicated your agreement to the adjustment 
of tax liability shown in the report. 


The item checked below explains briefly how set- 
tlement of the agreed tax lability will be accom- 
plished through the office of the Collector of 
Tnternal Revenue for vour district. 


United States of America 39 


Very truly yours, 


/s/ KF. M. HARLESS, 
Internal Revenue Agent in 
Charge. 
ovh 
Enclosure. 


Deficiency: The collector will present to you at 
an early date a bill for payment of the net de- 
ficiency in tax, together with interest, at which 
time remittance should be made to that official, 
provided you have not already paid the full 
amount due. 


{ ] Overassessment: After the overassessment has 
been certified to the collector by the Commis- 
sioner of Internal Revenue, the amount will be 
refunded ov credited. 


Preliminary Statement 


Statement of Tax Liability 


Estate Tax—Tax previously assessed per RAR ............$148,643.33 
Adjustments to This Report 

ATR ARS O e ca npc kh hc Sap cnnsesabceneuacnnndersucets $ 646.51 

OC Les 110101 i a $149,289.84 


The deficiency here results principally from a reduetion in 
the amount of attorneys’ fees and executors’ commissions allowed 
previously on the basis of the amounts therefor actually ex- 
pended. 

Table of Contents 


Schedule 1. Line Adjustments. 

Schedule 1-A. Explanation of changes in gross estate. 
Schedule 1-B. Explanation of changes in deductions. 
Schedule 2. Computation of tax. 


Tye 
Pd 


4U 


oy Page ? 


aay 8, LT 


ne ewe Data or Daata ... 


_LINE ADJUSTMEN ‘IS—ESTATE TAX 


" ADDITIONE Li aaa or Dapvenons row raom VaLun 


Kor. Consgcred 


3-1. Funeral and administration expenses. |...©..°™ Leno lal stares es A 


M-4. Support of dependents... _..-. 
M-&. Net losses during administration.....|. 
M-1-7. Bequests, etc., to surviving spouse.._|... 
Pee rea grt GUO 8885. nn-nenan | -n2 0 - ane -- conan -noeennenn-|----nnee- 2-2 eneeneeeee ee] --- 
®& Net amount deductible for bequests, 
ete., 


a i 


©. & covennacet raimtiws eyvice «= 1 ESA T-8 


Umted States of America 


Schedule No. 1-B 
Explanation of Changes in Deductions 


Per RAR 
Schedule J—Funeral and Administration 
Expenses 

Executors’ Commissions ...................... $ 6,000.00 
PMUEOIME YS IV CCS 2... -...-cccc0cc-sccsceseceeecseess 7,500.00 

AL CTE IS eee $13,500.00 

11,414.48 

IL XIQTECE, IST 2) Pe Some A $ 2,085.52 


Corrected 
$ 4,957.24 
6,457.24 


$11,414.48 


SS iy 


To adjust for amounts allowed for executors’ commissions and 
attorneys’ fees in RAR, and for such amounts actually paid. 


& @ Page |; 


Form 13878 
TREASURY DEPARTMENT 
Dersaxat Ravawvs Seve 
(Re 1940) 


Peter P. McDonough 


ORATOR Morea ae eo nw nn nn ae sen ns aod : PEs) Ao A ie, 2iea. Oe 


Net estate (for basic tax)...._.......--..-2.---.----s0000----- 
Net estate (for additinnal tax). . 2. 20.02. 1 2 2. 5 12s f ese cn ce ceneneee nw eeeee owen 


1. Gross basic tax_...... 


» 


Gredit for State inheritance, etc., taxes.... _..... ee a al 


3. Gross basic tax, less credit for State inheritance, 
etc., taxes (item 1 minue Item 2).................-. 


. Total groes taxes (basle aud additional)... .. -. 


- 


1 CTEM OR OIOTCOS. <2 32-0005 --- ccecwncwecocen--=e- <= =~ -----~ | poeeeapeae=eaaaee nian 


6. Grose sdditlonal tax (item 4 minus item 5)........ 


1 UR ee Gees a pita en 189643233 119,209 8s 
8. Credit for Federal gift taxes...................-..------ ne “eecccaneeeres OGOO 
9. Credit for foreign death dutlee..........-2..-0022.... a 29 0600 
10. eet gheliee: S pitten Se. —— e..| i 0,00 


ll. ag estate tax payable (item 7 minus 148,4.3.33 1199209 28h 


Or ee a re (et nt lings 


Deficiency /GBGWMBOMUEMIMDR ....----20nrecccecnsesennnenee| ee —s—‘“—“‘iC“ CS id be 


G. 8. C@VEANGLAT Paintine SFrice te—8 1008-3 


Beeeees of 
Geo Pow 
lecedent’s name sss RES MS DOBOUE 
ate ofdeath____ sss SPER MB, OD 


eaidence (domicile) at time of death SA FRANCISCO, GALIMt 


ESTATE TAX RETURN 


(Te be executed and Sled in duplicate) 


sittes & iat Sorvew 


GENERAL Tipe) #8 


STATUTE AND GENERAL DESCRIPTION 
The Federal] estate tax in neither » 


ay fac Soong ull 
Cale tax (subchapter B). 

Im the ease of » citizen or resident of the United States, a specific 
Se ees eek, emtlinciec nee of senedlltmatatnel ter fas 
en ag ov laces coca os ah wlhieel 


pains? the aijditional estate tax. 

Sree Peel ae Eo. ee train commerce Sn - 
de agnimst both the basie and the additional extate 

In Tecan of belilina-gr ndtacat-of 4a Waned Sieve, credit is 
certain conditions, for 


(ern, end estate duty impored im Northern 


¢utee of nouresidents mot citizens of the United States. (Refer- 
ere herein to the "s the deceared 


ftizens of the United States” co the back of sheet XX. 


ESTATES FOR WHICH RETURN REQUIRED 


A reture oa this form must be filed for the extate of every citizen 
‘resident of the United States whose gross estate as defined by the 
eiute ex $40,000 im value ef the dete of death. 
Hetates of Persons Dying before October 72, 1942" ca the back of 
eet Il for information on the requirement of a return im the case 
a resdent or citizen dving price to tha! date.) 

The vatue of the gross extate at the date of the decedent's death 
ywerns the lability for the filing of the retarn, regardiess of anv 
‘lustion as of a subwequent time that mar be adopted br the 


ecutot under the provisions of section S11 (j) of the Iotercal | pered in 
lucy elie ofllln iors 
| aaa 


evenue Code. 
TIME AND PLACE FOR FILING RETURN 


The return is due [5 months after the date of the decedent's 
mth The return for the estate of s resident decedent must be 
ed with the collector In whose district the dececient had his domi- 
le at the time of death. The return for the estate of a nonresident 
liven must be filed with the collector in whone district the cross 
tate in the United States was situated: or, £ the gross eptate 


i United States was situated in more than one ditrict, or if oo | 
| additional sheets of the same sine, aDd insert in the a 


irt of the gross estate was sxtuated in the United States, it must 
Siicd with the Colleetorifor the Second District of New fork, or 
th sucb collector as the Commsioncr way designate. 


(oven) 


PAYMENT OF TAX 


ecidie 
ptt Ba mal gee Pe ee ee ee 
with w the returp is filed. 


‘ GROSS ESTATE 


le addition to the general provision of the matute 
foetusion in the gross estate of to the extest 


ee a 
Caicoory deitie te Whatltrcals ae tl ina viead Gomes 


SUPPLEMENTAL DOCUMENTS 


Tf the deoedent wae s resident and died tartate, two copics of the 
will, one of them certifed, must be fied 
Uf the decedent was a nonresidest citizen, the folowing docemeste 
must be fled with the revarn: 
(DA y of the inveatory of property end the schedule of 
hiabélits ce ey pe of sdmamers- 
jyuredicties, certified 


sub to such a forvign 
(3) A terror ey! ced testate, a certified copy of the will. 
Otber documents say be a bervinater 
waphidiiedl Gear tour tawer aoe Fr fot ioweal 


EXECUTION OF RETURN 
This form consists of the cover sheets and 30 imate sheets na=- 


required. 
ee eee 
ing wheets matched. Where completed, each cory of 
return to te fied evust by permansnliy feitenal tepether wath 
tm pre; order. Any suitable trpe of paper fastener may te 
ut for this purpose. Ordinary wire staples are reeomumended 
for the return of sverage fise Fh, cwoureateet bs O06 to duptinate. 
All sheets prorséed, aumbered | to XXII, men ne Parl wded. 
Write only on one rude af cack nheet of If there » wot ss 
cient space for a!l entries ender ant fhe pftuted -vetentules. whe 


in the return. All information required, ss 
eral Informauom,” snst be supplied os the spaces provided 


osreb Saver I 


Umted States of America 45 


Gross Estate 


Schedule A 
Real Estate 


Did the decedent, at the time of his death, own any real estate 
in the United States? Yes. 
Value at Date 
Item No. of Death 
Parcel I 


1. ¥% of all that certain real property situate, lying and 
being in the city and county of San Francisco, State 
of California, described as follows, to wit: Beginning 
at a point on the easterly line of Twenty-third Ave., 
distant thereon 200 feet southerly from the southerly 
line of Judah St.; running thence southerly along 
said line of Twenty-third Ave. 50 feet; thence 
at a right angle easterly 96 ft., more or less, to a line 
drawn southerly from a point on the southerly 
line of Judah St., distant thereon 113 ft., and 5 
inches, easterly from the easterly line of Twentv- 
third Ave., to a point on the northerly line of Kirk- 
ham St., distant thereon 70 ft. and 6 inches easterly 
from the easterly line of Twenty-third Ave.; thence 
northeasterly along the line so drawn 50 ft., more or 
less, to a line drawn easterly from the point of be- 
ginning, at a right angle to the easterly line of 
Twenty-third Ave.; thence westerly along said last 
line so drawn 99 ft., more or less, to the point of 
beginning. Being portion of Outside Land Block 
iNemeeerere(oce ochedule [) ............ eee $7,500.00 


Pareel II 


2. 1% of all that certain real property situate, lying and 
being in the City and County of San Francisco, State 
of California, described as follows, to wit: Beginning 
at a point on the westerly line of Seventeenth Ave., 
distant thereon 75 ft., southerly from the point 
formed by the intersection of the westerly line of 
Seventeenth Ave., with the southerly line of Geary 
Blvd.; and running thence southerly along said line 
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of Seventeenth Ave., 25 ft.; thenee at a right angle 
westerly 82 ft., and 6 inehes; thenee at a right angle 
northerly 25 ft.; and thenee at a right angle easterly 
82 ft. and 6 inches to the point of beginning. Being 
part of Outside Land Bloek No. 267. (See Sched- 
whew): .2...0....0%.... 2... 2... eee = 


Pareel III 


'% of all that certain real property situated in the 
City of Riehmond, County of Contra Costa, State of 
California, deseribed as follows: Lots 19, 20 and 21 
in Bloek ‘‘Q’’ as delineated upon that certain map 
entitled, ‘‘Map No. 3 of the Town of Point Rich- 
mond’’ being a portion of lots 51 and 43 of the final 
partition of the San Pablo Rancho, Contra Costa 
County, California, filed Sept. 12, 1900, in Map Book 
‘*B,’’ page 107, in the office of the County Reeorder 
of the County of Contra Costa, State of California .... 


Parcel LV 


Vy of all that certain real property situate, lying and 
being in the City of Berkeley, County of Alameda, 
State of California, deseribed as follows: Lots 156, 
157 and 158, as said lots are shown on the ‘‘ Map of 
North Terrace Traet, Alameda County, California,”’ 
filed Oet. 12, 1906, in book 20 of Maps, page 80, in the 
office of the County Reeorder of Alameda County .... 


5,750.00 


600.00 


225.00 
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Deductions 
Schedule J 


Funeral and Administration Expenses 


* * * 


Funeral Expenses 


Amount 
Carew & English Inc., 350 Masonie Ave., San Francisco, 

ee Minmeral of Decedent ...........-c:scoces-eeececcecseecceneoee $1,252.03 
Rev. Alexander Cook, S.J., 2130 Fulton St., San Fran- 

cisco, Calif., Funeral Mass of Decedent -....0...0.2... eee 150.00 
St. Brigid’s Church Broadway & Van Ness Ave., San 

Francisco, Calif., Funeral Services for Decedent ........ 100.00 
L. Boeci & Sons, Colma, Calif., Inscription on Dece- 

Bae MRO oe 2 ocak ococges cceseceuacsssiseactsccsatbleccicaneedceevecece 37.50 
Castro Flower Shop, 489 Castro St., San Francisco, 

Calif., Floral Blanket for Casket of Decedent .............. 113.30 
Total (also enter under the Reecapitulation, 

RO VEE TIS Ae ge nm RE cee $1,652.83 

Estate of Thomas MeDonough Schedule J—Sheet XIII 


Schedule K 
Debts of Deeedent 


Item No. Creditor and Nature of Claim Amount 


1. Flora Riedel, nursing services 9/2/48 to 9/17/48 .$ 75.00 
2. Helen Conklin, 795 Geary St., San Francisco, 

Calif., nursing services, rendered decedent ........ 12.35 
3. F. J. Kilmartin, 125 Moneada Way, San Fran- 

cisco, Calif., reimbursement for amount paid 

Rein Moh for nursing services on 9/13/48 .......... 12.00 
4. Dorothy Nesman, 2872 Washington St., San Fran- 

cisco, Calif., nursing services 9/11/48 to 9/12/48 22.00 
5. Native Sons Florist, Colma, San Mateo Co., Calif., 

charges for flowers for graves of Mr. and Mrs. 

ec CeMMmNPCDOTOUGN 2: .2::..< 08M... eee carte chosen cecces 14.55 
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Schedule O 
Reeapitulation 

Value Under Value at Date 
Schedule Gross Estate Option of Death 
 Wealseshate: ......2.........28. ee $ 14,075.00 
B Stegssand bonds .........21..cn. 580,420.26 
C Mortgages, notes, and eash ........ 29,040.66 
[Oe Sc te |<, 
FE Jointly owned property ............ : 
F Other miscellaneous property .. 6,551.20 


G Transfers during decedent’s life 
H Powers of appointment ............ 


I Property previously taxed ........ 444,033.18 
Total Gross Estate ............ $ 1,074,120.20 
Schedule Deductions Amount 
J Funeral and administration ex- 
CL a ee en I aR $ 1,652.83 
K_ Debts of decedent ...................... 19,361.57 


L Mortgages and liens .................. 
M Support of dependents .............. 


Item (a) Total of above de- 


GOW OSs <2... 20sec cece a $ 21,014.40 
Item (b) Value of property 


subject to claims ................ 1,074,120.20 


Allowable amount of above 
deductions (item (a) or 
item (b), whichever is the 
Srpvaililene) 12.200. ooo $ 21,014.40 
M Net losses during administration 
N Charitable. public. and similar 
gifts and bequesis .................. 5,000.00 


Total Allowable Dedue- | 


tions, exeept specific ex- 
emption and property 
previously taxed ............ $ 26,014.40 


Estate of Thomas MeDonough Schedule O—Sheet XVIII 


| 


SCHEDULE P. NET ESTATE FOR THE BASIC TAX—RESIDENT OR CITIZEN 


Instruchons This schedule should be uscd only for the estate of s resident or citizen of the United States. 


. Total gross estate. _...... Snanesosomoadn be eee QS e SES SEE CHEE Su AEC Se ESC CHEESE ESSE SP rae De 


$. 1,074,.120.20 


. Totat allowable deductions, except specific exemption snd property previously taxed... 


$.24,014.40.. 
100, 000. 00 
126,014.40 . 


BS veThe CRTC bee ee rr Se meee ese me 


F Tg deductions, except property previously taxed (item 2 plue item 3)... . .......... .. 
- Deduction for property previously taxed without proportionate reduc- y 

tion (Schedule I, item a ne Fo 
. Proportionate reduetion (see instruetions for Sehedule I as to computation, 


subparagraph (3) under 'Limitations’')........... pore ssoccenn settee. Bs 60,907.78. 


. Net deduetion for property previously taxed (item 5 minus item G)ee. <2 Sem. . 


981,694,868] 


_..., SOT, 708.21 


Total deductions (item 4 plua item 7)...... .......... 


Net extate (item 1 minue item 8) oo eee een 


SCHEDULE Q. NET ESTATE FOR THE ADDITIONAL TAX—RESIDENT OR CITIZEN 
Inatruciions.—This schedule should be used only for the estate of s resident or citizen of the United States. 


WRENN EES: CTT pecs sad Re 31,074, 120,20 
Total allowable deduetions, exeept specific exemption and property previously taxed__......... $.26,014.40 
SEROUS COCO eee — ee 2 60, 000. 00 


Tots! deduetions, exeept property previously taxed (item 2 plus item S) once 
Deduetion for property previously taxed without proportionate reduetio 
(hencudlesimeeent (c)}are ne i 


Proportionete reduetion (sce instructions for Schedule I as to computa- 
tion, subparagraph (3) under “Limitations’’)...--.--.-....----- 


Net deduction for property previously taxed (item § minus item 6)_. 


Total deduetione (item 4 plus item 7)... 


Bvetiesta tei(ite ml in inigabitem (8). 2.2... .-<2.-se00-.. se ses ee 


SCHEDULE R. NET ESTATE—NONRESIDENT NOT A CITIZEN OF THE UNITED STATES 
Instructions.—-This achedule should be used only for the estate of a nonresident oot 4 citizen of the United States. See instructions 
der “Deduction of odmsnistration expenses, claims, etc.” and “Specific excmption" oo the hack of aheet XX. Uses Form 706b (Schedule 
(1)) instead of Schedule R for computation of net eetate in case of decedent who at the time of his death was domiciled in Conada ond not o 
tzen of the United States. 


. Value of gross estate in the United States (Schedules A, B, C, D, E, F, G, H, and I)........| $..2.--22---2.----e--oe- $2.3. 3 


, Value of gross estate outside the United States, not including real property (attach item- 
ized schedule sheet showing values) _...--.---. 


. Value of total gross estate wherever aitusted (item 1 pius item 2)_.......--..-..-- eens beeen ens 
, Gross deductions under Schedules J, K, L, and M—_—--.---._----....---neeo-----nenesceeneeneene- [eeeeecneeeeecenesncenceees aby 
. Net deduetions under Schedules J, K, L, and M (that proportion of item 4 that item 1 bears = 
Cc Vi) [eae pn SS — 
Chsritahble, public, and similar gifts and bequests (Schedule N)__......-------—-—----- on fee eee 
Bpecific exémpilen__—.——..—-—----—---- ne — = ren one anne eae Sane 2, 000. 00 
Total deductions, except property previously taxed (item 5 plue items 6 and 7)___.__.__.__. Chea - 
Deduction for pepe | yids taxed without proportionate reduction 
(Sehedule !, item (c))....-.------------- eae et ae ind nee = 


Proportionate reduction (see inetructions for Schedule T as to compute 
Hon, subparagraph (3) under ‘‘Limitatione”’).......---------------—=-<- 


| 


Total deductions (item 8 pius item 11)____..__._._.. 


Net deduction for property previously taxed (item 9 minus Item 10)_..._.._._... 


Net estate (item 1 minua item 12)_..............--.-.--..- 


Reerkre ov... Y2OMAS NO DOWOU@M 10— 1948-4 
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Computation of Tax 


— 


Gross basic tax (Use eolumn (1) 
Om lable, sheet AIT) ...........0.... $ 20,820.51 


2. Credit for State inheritance, etc., 
taxes (not to exceed 80% of 
1) De 16,656.41 


3. Gross basic tax less credit for State 
inheritance, ete., taxes (item 1 


MMNINIS SCCM 2.) 22-t--ccxeseoacua-----nceeveeece $ 4,164.10 
4. Total gross taxes (basic and addi- 
tional) (Tentative Tax) (Use col- , 
umn (2) of Table, Sheet X XIT) ..$177,307.63 
5. 


SSS OASIC. tAX ..----cseeessseceesdeeecc ste 20,820.51 


6. Gross additional tax (item 4 minus : 
MUNN: ) ees od 52; ceeesedesz<-0, 156,487.12, 


7. Total gross taxes Jess eredit for 
State inheritance, etc., taxes 
(@em 3 plus item 6) 22-22 $160,651.22 


8. Credit for Federal gift taxes .......... 
9. Credit for foreign death duties ...... 


10. Total eredit for Federal gift taxes 
and foreign death duties (item 
Ir OMPSE1LOMIBON)! ..8ee... 2 i2eee tac ccctacs 


11. Net estate tax payable (item 7 
mmams item 10) .........-...-.-----sessse $160,651.22 


——————— 
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EXHIBIT 4 


Treasury Department 


Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 


Oct. 29, 1951. 
Office of 
Internal Revenue Agent in Charge 
San Francisco Division 
IRA :EG :90-D :IB 


IT :EG :23853—First California 
Estate of Thomas McDonough. 
‘Date of death: September 13, 1948. 


Kstate of Thomas McDonough 
Bank of America, National Trust 
and Savings Association, Executors 
P. O. Box 3415 Rincon Annex 

San Francisco 20, California. 


Gentlemen: 


You are advised that the determination of the 
estate tax lability of the above-named estate, dis- 
closes a deficiency of $26,173.64, as shown in the 
statement attached. 


In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 


Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 


United States of America D9 


90th day) from the date of the mailing of this let- 
ter, you may file a petition with The Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 


Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco 5, California, for the attention of Con- 
ference Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency or de- 
ficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is 
made, whichever is earlier. 


Very truly yours, 


JOHN B. DUNLAP, 


Commissioner ; 


By /s/ R. L. SUTHERLAND, 
Acting Internal Revenue 
Agent in Charge. 
Enclosures: 
Statement 
Form 890 
Form 1276 
Exhibit A. 
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Statement 
San Franciseo 
IRA :EG :90-D :IB 


Estate of Thomas McDonough 
Bank of Ameriea, National Trust 
and Savings Assoeiation, Executors 
P. O. Box 3415 Rineon Annex 
San Franciseo 20, California 


IT :EG :23853—First California 
Estate of Thomas MeDonough 
Date of death: September 138, 1948 


Liability Assessed 
Start GyaiX eee... -.<.08ee $186,824.86 $160,651.22 


Defieieney 
$ 26,173.64 


In making this determination of the Federal estate tax liability 
of the above-named estate, it is noted that you did not avail 


yourself of the privilege of filing a protest. 


Adjustments to Net Estate 


For Basie For Additional 


Tax 
Net estate as diselosed by the return ..$566,410.99 


Additions in value of net estate and 
deereases in deductions: 


(a) Property previously taxed, 


Schedule T <.............8 93.384 

(b) Deduetion for property 
previously taxed ............ 65,939.08 
$632,443.41 


Inereases 1n deduetions: 


(e) Funeral and administra- 
tion expenses, Schedule 
Se ee 41,021.26 


Net estate as adjusted .......... $591,422.15 


Tax 
$590,307.52 


93.34 


65,120.00 


$658,520.86 


41,021.26 


$617,499.60 


United States of America 


Explanation of Adjustments 


Returned 
(a) Property previously taxed Sehed- 
Re MO eee 2. a... ceenenneen-- PI4, 080.18 
LOC TCS rn 93.34 
The inerease shown above is eom- 
puted as follows: 
COM: ei ae $584,094.23 
CeO] CDS0h die) een 1,625.00 
$585,719.23 
Less: Federal estate tax .............. 141,686.05 
TOLL. andecaansaeee $444,033.18 
OCC) 


(b) Deduetion for property previ- 
ously taxed: for basic tax ........ $381,694.81 

[OVS CSET 
for additional tax ..............$897,798.28 


WDeeredse@ 22 es 
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Determined 


$444,126.52 


$584,094.23 
1,625.00 


$585,719.23 
141,592.71 


$444,126.52 
$ 93.34 


$315,755.73 
$ 65,939.08 
$329,678.28 
$ 68,120.00 


The amount determined above as the deduction for property 
previously taxed is as shown on Exhibit ‘‘A’’ attached. 


(c) Funeral and administration ex- 
penses, Schedule J ........2.......... $ 1,652.83 
[0CCE 55 ei 


$ 42,674.09 
$ 41,021.26 


An additional deduetion for funeral and administration ex- 


penses is allowed as follows: 


Wotaleattorneys’ fees __...........-.-..-. $ 58,317.68 
Exeeutors’ commissions ...............- 33,317.68 


@aretaker’s expense .........-.-.---.----- 2,307.59 

POMS ell TEES ....-...2.--2c-<conee--ense-eo- 844.27 

a 133.43 
Miscellaneous administration ex- 

(ESOS ee 713.74 

" Org) 5 $ 95,634.39 
Deduet what was elaimed on the 

estate 1949 Income Tax return.. 54,613.13 


Ballance allowed. ....:.--...-.-.:- $ 41,021.26 
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Computation of Estate Tax 


Returned Determined 
Gross estate for basie tax ................ $ 1,074,120.20 $1,074,213.54 
DCAMCTIONS ......:..9ee. ee eee ee OUT, get 482,791.39 
Net estate for basic tax ..................-. $ 566,410.99 $ 591,422.15 
Gross estate for additional tax ........ $ 1,074.120.20 $1,074,213.54 
Dalat... ccs eee sae 483,812.68 456,713.94 
Net estate for additional] tax ............ $ 590,307.52 $ 617,499.60 
Gs Dam Aa pee ee... seer... 2.228 S 220mm 
Credit for State inheritance, ete. 
Cc, a ce ee i at. JM 28 0.00 $ 22071011 
Total gross taxes (basic and addi- 
thea) ..... ..  TOUS re 
Cuittegabuisie HAO c. soe ep 20 1 164,753.75 
BEC RI eB ie 0) Cane ee $ 186,824.86 
Estate tax assessed, November, 1949, 
list, Page 8, Line 1, First Califor- 
2 Cal OT 2 eee 160,651.22 
Defieieney in estate tax ..........-...... $ 26,173.64 


Upon reecipt of a waiver or upon expiration of 90 days from 
the date of this letter, if a petition is not filed with the Tax Court 
of the United States, the deficiency of $26,173.64 will be assessed. 
In the event that evidence of the payment of State, estate, in- 
heritanee, legaev or secession taxes, as required by Seetion 81.9 
of Regulations 105 is filed within the 90-day period, the net 
deficiency of $8,516.75 will be assessed. 
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> " 
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Estate of :__ Thomas McDonough 
Date of death: __ September 13, 19/8 
‘G «DEDUCTION FOR PROPERTY PREVIOUSLY TAX=D 


(a) Total of P.P.T. included in gross estate (Schedule 1, 
total of applicable columna A or C) 21). 226 252 
(b) Gross P.P.T. deduction (Total of applicable columns 
dor C, or total of E, whichever is lower) 373,891.78 * 
(c) Less amount paid prior to decedent's death on mort- 
gases or liens deducted in pricr estate or cift 


(d) "Amount otherwise deductible" for P.P.T. without 
proportionate deduction (b. Minus c) 373, 89!..78 


(e) Liens on P.P.T.: 
Mort gages 
veal estate taxes 
Collateral loens 


(f) Total of licns on P.P.T. 


() First proporticnate limitation: 


fi x (d) 1 — | — 
+ Thi ,126.52 oa 


(h) "Anount otherwise deductible" after first 


limitation (d minus 2) 373, 89h.78 
(i) Total of P.P.T. included in gross cstate (same as a) _ Nhs. 26,92 


(j) Reduce P.P.T. to amount available for payment of 
cenceral clains by deducting: 
Lortygaves and liens 
Real estate taxes 
Assets exenpt from creditors 


ll 


Total of items listed under (3) (4) 
(k) P.P.T. availeble for payment of general claims ¥ 
(i minus J) bbb, 126.52 


(=) Proportion tc determine “amount otherwise deductible" 
for purpose o! computing the further reduction: 


te) Wh, 1.26.52 x (4) _373,Poh.72 = (in)_373,89).78 
1) 9,126.52 


eu) 


(s) 


(w) 


(x) 
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oxhisit "A" - convitmied 


So Nona NcMoro. h 


S lowtre beptember ] 29.8 


wea NE G85 IN DEDUCTION FOR PROPERTY PREVIDUSLY TAXED 


fae 92 ErSstetaxible est te £107) 27:3.5) 


It...6 not availabl> for payment 


©. g@nesal clains: 
Jointly awmev eronerty 
Treaslers 

Tewers 122 seigpoir rent 


Insuruncs owrable to snecific 
Wiser icimrics 

Wertcwmes “nd liens ravatle (net 
in -xeess of value Uf property) 

agse@esons* subicct to mipg@eal 
elaiues 


Bowel oF (Ses lstteoader (0) (0) 


: 


orvs. cstate subject *> rayment of 
Claims (r saintvs 95) 


POR BA3IC TA 
Tote) Wgducticns frase css 
Voxel tabec., inclu tiny 
Meecitic @x@aaeson -ni ee 
Cletaitiee Peed 147,035.46 
Luss mort rus tnd liens (not 
i) »xeess cP vals. if rope 
arte csvtred ) 
“ourt otrersises Ieaeticle” 
after first li.itation (sare as h) (h) 
Scere proportion limitation: 
(n)__373,.99),.28 x Ge 367.035,66 _(s)___ $8,139.05 
(p) 1,07h5213.5h 


we Seduction vor p.r.T. - basic tax (h minus s) 2157553 


FOR ADDITIONAL TAX 
AI1 Jemetions from sross taxable estate, 
incluidin specific exemption and 
ecclordicm: Ie h cli. 127,0 
Less Mortacges and Liens (not in 
»xcess cf value of property covered) (v)_127, 035.66 
";mourt othurwise deductible" after 
first Linditation (same as h) (h)_373,89h.7€ 
Secon? proportionate lis itation: 
(>) 373,89): 78 x (v) 127,035.64 =(w)_ bh, 216.50 
(7)1,07h, 213.5h 
‘et deduction for P.P.T., adtitional tex (h minus W) 329,678.28 


haa 
ry 


} _ @ wt 


Thomas McDonough 


EXHTEIT "A" - continued 


* Total gross prior estate 


Deduct: 
Deductions claimed and allowed ¢ 27,093.53 
Federal estate taxes Lhg, 289.8; 
Inheritance taxes 9, 263.81 


Net specific legacies to others than 


present decedent 39,116.17 


Theoretical balaice of property previously 
taxed in present estate 


Acjust for pro-rata of unidentified item of 
property previously taxed in the present estate 
from the prior estate in the tross amount of #22.30 


Identified property previously taxed 


$635,673.66 


264, 763.265 


$373,910.01 
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STIPULATION AND ORDER ADMITTING 
INTO EVIDENCE AND ADDING CER- 
TAIN PAGES TO EXHIBIT 3 


It Is Hereby Stipulated by and between plaintiff 
and defendant herein and their respective counsel 
that the photostatic copies of Schedule B—Stocks 
and Bonds, and Schedule C—Mortgages, Notes and 
Cash, attached hereto, being part of Form 706, Es- 
tate Tax Return filed in the Estate of Thomas Me- 
Donough, may and shall be added to Exhibit 3 (the 
said Form 706) now admitted into evidence with 
the same force and effect as though originally in- 
cluded in said Exhibit. 


/s/ J. W. RADIL, 


/3s/ F. J. KILMARTIN, 
KNIGHT, BOLAND & 
RIORDAN, 
Attorneys for Plaintiff. 


/s/ LLOYD H. BURKH, 


/s/ GHORGE A. BLACKSTONE, 
Attorneys for Defendant. 


ORDER 


Pursuant to the foregoing Stipulation, the photo- 
static copies of Schedules B and C attached hereto 
are hereby admitted into evidence as a part of Ex- 
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hibit 3 with the same force and effect as though 
originally included in said Exhibit. 


Dated: December 21, 1954. 


/s/ O. D. HAMLIN, 
Judge of the District Court of 
the United States. 


Schedule B 
Stoeks and Bonds 


(1) Did the decedent, if a resident or eitizen of the United 
States, own any stoeks or bonds, regardless of situs, at the time 
of his death? Yes. 

Value at Date 
Item No. of Death 
Bonds 


1. $3,400.00 par value American Telephone and 

Telegraph Company 234% Convertible Deben- 

tupestdme Deer 15, WSGIWE. er. ce: corer! $ 3,816.50 
2. $25,000.00 par value Central Publie Utility Cor- 

poration 20-vear Income Bonds due August 

1, 1952: 2% Sees. eee oe ee Oe 4,000.00 
3. $4,000.00 par value International Hydro Eleetrie 

System 6% Debentures due April 1, 1944. 

Ce eaten WAY) case a... 22sec ee eceee estes 2,675.00 


Stoeks 


4+. 100 shares American Telephone and Telegraph 

Company eapital stoek, $100.00 par value, a 

New York corporation. (See Sehedule J) .......... 15,187.50 
4a. Quarterly dividend declared 8/18/48 .................... 225.00 
5. 3,750 shares Bank of America, N.T.&S.A., com- 

mon stock, $12.50 par value, organized under 

the laws of the U. S. of America. (See Sched- 

AME) noc eve, cn ounce neste cae oR coco 168,750.00 


1e 


if 


12. 


13. 
14. 


15. 


16. 
Ve: 


18. 


19; 


20. 


United States of America 


. 500 shares Central Public Utility Corp., common 


voting trust certificates, $1.00 par value, a 
WDeleavae COMMOTALION -....2..00--sccecececc--cceecaceceseedece 
500 shares General Motors Corp. common stock, 
$10.00 P.V., a Delaware corporation. (See 
PS CCGCNIN CO: Sa 
500 shares General Publie Utilities Corp. common 
stock, $5.00 P.V., a New York corporation. 
(SY) STOCTe GLI (2) 1) eee eae nn 
125 shares North American Oil Consolidated eapi- 
tal stock, $10.00 P.V., a California corporation. 
(CSE SOLEUS) eee 
605 shares Pacific Gas and Electric Company 
eommon stock, $25.00 P.V., a California cor- 
moration. (see Schedule I) _.....-..................-..... 
1,000 shares Pacific Publie Service Company 
common stock, no P.V., a California corpora- 
iol, (Sa Sante G1) 
200 shares Pacific Telephone and Telegraph Com- 
pany common stock, $100.00 P.V., a California 
corporation. (See Schedule I) -...0....0.0000..... 
Quarterly dividend due 9/13/48 .. wwe 
50 shares South Carolina Electric and Gas Com- 
pany common stock, $4.50 P.V., a South Caro- 
lina corporation. (See Schedule I) .....0............ 
1,250 shares Standard Oil Co. of Calif. common 
stock, no P.V., a Delaware corporation. (See 
ullecu@ JO) saeeeepenis eee 
Heividend declared 7/29/48 ..........-......-.s..00--00: (V) 
51214 shares Standard Oil Company of New Jer- 
sey common stock, $25.00 P.V., a New Jersey 
corporation. (See Schedule J) «2.22.22... eee 
211 shares Texas Public Service Company com- 
mon stock, $8.00 P.V., a Delaware corporation. 
[Seo Sees | ena eee er enemas 
10,000 shares Transamerica Corp. capital stock, 
$2.00 P.V., a Delaware corporation. (See 
CNC CL Oe = oe 
1,500 shares Union Oil Company of Calif. com- 
mon stock, $25.00 P.V., a California corpora- 
picormmmmce CCHCCtmle L) oe. 22. c.c-ccsesesest-ccaece-cacecse 
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no value 


31,158.75 


6,437.50 


7,187.50 


20,645.62 


17,500.00 


19,050.00 
300.00 


378.15 


78,437.50 
1,250.00 


38,309.38 


5,143.13 


111,875.00 


48,093.75 


$580,420.26 


Did the decedent, at the time of his death, own any mortgages, notes, or cash? oc 


ce 
oO 


al 


Le 


SCHEDULE C 
MORTGAGES, NOTES, AND CASH 


(Bee lnstructions en reverse of Lhe preveding shes() 
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(Answer “Yes” or “No.’’) 


pe, Subsequent val Vato ander | Value att date of 
RECONCILEMENT ITEM 1 SCHEDULE 6 
Punds received from Agency Account of Thomas MoDemeugh, Deceased 72,848.80 
LESS s 
amount due Estate of Peter MeDonough, Deo'd. 33,714.87 
Dividend acerved on 2500 shes. Standard 011 Co. 2,600.00 
of California, Common Stk. (See Schedule I)(B) 
Uneashed Dividend cheeks (See Schedule F) 
422 Shs. Texas Publie Service Co.Comon 126.60 
1000 Sha General Motors Corp. Com. 1000.00 1,126.60 
Prevously taxed property as follows; (See Schedule I) 
Y2 proeeeds of sale 6 shs.Miesion Corp. 133.14 
preeseds of sale 220 shs. Barnsdall 
011 Co. Commom Stock 4565.20 
1/2 preceeds of aale 100 ahs. Consolidate: Natural 
Gas Co. Commen Stock 2368.65 
1/2 preceeds ef sale 125 shs.Middle States 
Petrolewm Corp. Class B. Stock 448.39 
Y2 of 30 Liquidating Div. om 8000 International 
Hy¢re-Eleetric System Comv.0% Gold Deb. 1200.00 6,715.47 46, 066.44 
Due h-1-lh 26,792. 
LESS 
Prinesipal payment om note of Frask Lynch received 
9-22-49 and transferred from agency account. 45. 
26,747.09 

ADD: 
Bank of America Ageney Fee fer period 7-22-48 to 
9-15-48 deducted on 9-29-49 (See Schedule K) 178.66 
TOTAL CASH RETURNABLE SCHEDULE C 26,920.89 
Commercial Acseunt of decedent at Clay Montgomery Branch 
Bank of dmerioa 3.7.8 8.4., Sam Franciseo, Calif. 1,012.11 
PROMISSORY WOTES 
Promiasery nete for $1,500.00 dated Oct. 20,1947, executed 
im faver ef decedent by Frank Lynch, providing for monthly 
payments ef $60.00 ineluding interest at 5%. Balance due as 
ef date of death $1,099.61 with interest paid to July 20, 1948. 
Secured by Mortgage ef chattels dated 0ct.20, 1947, recorded 
Bev. 10, 1947 im Book 4713 of Official Recerds et page 309 in 
the effice ef the Recorder of the City and County of San 
Frensiaee, State of California. Prinsipal 1,099.61 

Interest. 8.85 1,107.88 


Tot, 29,0404 


United States of America is 
[Title of District Court and Cause.] 


OPINION 
Hamlin, District Judge. 


This is a suit to recover taxes paid in the Estate 
of Thomas McDonough, on the ground that the de- 
duction allowed by the Commissioner for property 
previously taxed was too small. The property which 
is the subject of the dispute here was owned in joint 
tenancy by Thomas McDonough and his brother, 
Peter McDonough. When Peter McDonough died 
on July 8, 1947, his one-half interest in the joint 
tenancy property vested in Thomas by operation of 
Jaw. Thomas McDonough died on September 13, 
1948, before the administration was completed in 
the Estate of Peter McDonough, and the estate 
taxes in Peter’s estate were paid out of assets in 
Thomas’ estate. 


The original return filed by the Estate of Thomas 
McDonough showed that the total gross value of this 
one-half interest that passed from Peter to Thomas 
was some $585,000, and that about $141,000 of the 
estate taxes in Peter’s estate were attributable to 
this property. In the original return, this property 
was both included in the gross estate and deducted 
as property previously taxed at the value of about 
$444,000. The Commissioner redetermined the tax 
and allowed a deduction of only $373,894.78, which 
is the value of all of Peter’s gross estate less all 
the estate taxes, state inheritance taxes, deductions, 
legacies and claims made in the Hstate of Peter 


Te Bank of America, etc., vs. 


McDonough. On the basis of this redetermination, 
the Commissioner assessed a deficiency of $9,570.95 
in taxes and interest, which was paid by the tax- 
payer. The plaintiff then filed a claim for refund 
which was rejected on March 3, 1953. 


The statute applicable to the deduction in ques- 
tion provides as follows: 


‘‘For the purpose of the tax the value of the net 
estate shall be determined * * * by deducting from 
the value of the gross estate—— 


* * * (¢) Property previously taxed—An amount 
equal to the value of any property (1) forming a 
part of the gross estate * * * of any person who 
died within five years prior to the death of the de- 
cedent, * * * where such property can be identified 
as having been received by the decedent from such 
prior decedent by gift, bequest, devise or inheritance 
* ** This deduction shall only be allowed * ** im 
the amount finally determined as the value of such 
property in determining the value of * * * the 
gross estate of such prior decedent, and only to the 
extent that the value of such property is included in 
the decedent’s gross estate * * *.”? (26 U.S.C.A. 
SIZ ie.) 

The question presented is whether, for the pur- 
poses of the deduction, the correct value of the 
property which can be identified as having been re- 
ceived by Thomas from Peter is the gross value of 
that property, or its gross value less its share of 
Peter’s estate taxes, or its gross value less all of the 
taxes, charges and claims in Peter’s estate. The 
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taxpayer vigorously contends that since all of the 
specific items which constituted this property at 
Peter’s death were on hand and intact in Thomas’ 
estate, the deduction should be allowed in the total 
eross value of this property. 


Counsel have cited the following cases dealing 
with this question: Bahr vs. Commissioner, 5 Cir., 
119 BF. 2d 371, cert. den. 314 U. S. 650; Commis- 
ovem vs. Garland, 1 Cir., 136 F. 2d 82: Central 
Hanover Bank & Trust Co. vs. Commissioner, 2 Cix., 
159 F. 2d 167, cert. den. 331 U. 8. 886; Thomas vs. 
Earnest, 5 Cir., 161 F. 2d 845; Bloedorn vs. United 
States, Ct. Cl., 116 F. Supp. 133; Estate of Roswell 
G. Ackley, et al., vs. Commissioner, 23 T.C. No. 84. 
Counsel on both sides have pointed out that none of 
these cases dealt with the precise situation which 
we have here—an interest in joint tenancy property 
which came to the second decedent by operation of 
law at the death of the first decedent where the es- 
tate taxes and other charges of the first estate were 
not paid until after the death of the second decec- 
dent. These cases express conflicting views as to the 
correct method of valuing the deduction. The Bahr, 
Central Hanover, Bloedorn and Ackley cases, how- 
ever, appear to be the better reasoned cases, and 
for that reason this Court prefers to follow the rule 
generally laid down in those cases. It would seem 
that the value of property received from a decedent 
could never be greater than the value of his prop- 
erty less all of the taxes, legacies, claims and 
charges outstanding against it. The holders of those 
claims ean always proceed against the property to 
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satisfy their claims, and to that extent they have 
an interest in the property which cannot be received 
by anyone else from the decedent. The value of 
such property received by an heir is only the net 
value after all the claims against the property have 
been subtracted. See Rudick, The Estate Tax De- 
duction for Property Previously Taxed, 53 Col. L. 
Iu. 761, 762-767. 


The plaintiff maintains that if the Commissioner 
is upheld, double taxation of the property repre- 
sented by the gross value of some $585,000 will re- 
sult. Since this property was included in the gross 
estate of Thomas at a value of about $444,000 by 
both the taxpayer and the Commissioner, we are 
unable to agree with the plaintiff. 


For these reasons, the Court is of the opinion 
that the redetermination made by the Commissioner 
allowing a deduction of $373,894.78 was correct and 
should be upheld. 


Judgment will be entered accordingly, defendant 
to prepare findings of fact and conclusions of law. 


Dated: May 10, 1955. 
/s/ O. D. HAMLIN, 
United States District Judge. 


[endorsed]: Filed May 10, 1955. 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled action came on regularly for 
trial on November 24, 1954, before the Court sitting 
without a jury, Honorable O. D. Hamlin, United 
States District Judge, presiding. J. W. Radil, Esq., 
appeared for plaintiff, and Lloyd H. Burke, Esq., 
United States Attorney, by George A. Blackstone, 
Ksq., Assistant United States Attorney, appeared 
for defendant. A pretrial order having been filed 
on November 10, 1954, and documentary evidence 
having been introduced and the cause submitted for 
decision upon briefs, the Court now makes its find- 
ings of fact as follows: 


Findings of Fact 


1. The above-entitled action was brought by 
plaintiff to recover a federal estate tax in the sum 
of $40,249.05, with interest thereon from date of 
payment. The Court has jurisdiction of this action 
under 28 U.S.C. § 1846 (a) (1). 


2. The allegations of paragraphs 1, 2, 3, 4, 6, and 
8 of the complaint are true. The allegations of 
paragraph 5 of the complaint are true except that 
the correct date of payment by plaintiff of the tax 
deficiency in the estate of Thomas McDonough is 
January 3, 1952. 


3. Plaintiff filed with the Collector of Internal 
Revenue at San Francisco, California, on April 21, 
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1952, a claim for refund of estate tax in the form 
annexed to the complaint as Exhibit A. The claim 
for refund was disallowed on March 3, 1953. 


4. Peter P. McDonough died on July 8, 1947, 
leaving a gross estate valued for estate tax purposes 
at $638,673.66. Of this gross estate the valuation 
for estate purposes of property held in joint ten- 
anevy by Peter P. McDonough and his brother, 
Thomas McDonough, was $577,971.92. The allow- 
able amount of deductions from the gross estate of 
Peter P. McDonough for estate tax purposes was 
$27,093.53. The total federal estate tax assessed 
against the estate of Peter P. McDonough was 
$149,289.84. The state inheritance taxes attributable 
to the estate of Peter P. McDonough were $49,- 
263.81. The net specific legacies from the estate of 
Peter P. McDonough to others than Thomas Me- 
Donough were $39,116.47. The net value of the said 
jointly-owned property to which Thomas Mce- 
Donough succeeded by virtue of the death of Peter 
P. McDonough was $373,910.01, computed by de- 
ducting from the gross estate of Peter P. Me- 
Donough the specific legacies, the federal estate 
taxes, the state inheritance taxes and the deduc- 
tions in the amounts set forth above. 


5. Thomas McDonough died on September 13, 
1948. At the date of his death the administration 
of the estate of Peter P. McDonough (hereinafter 
ealled ‘‘the prior estate’’) had not been completed. 
On that date all of the jointly-owned property in- 
eluded in the prior estate was identifiable in the 
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estate of Thomas McDonough, except for one item 
of jointly-owned property included in the prior 
estate at a value of $23.30. The net value of this 
item of jointly-owned property to which Thomas 
McDonough succeeded by virtue of the death of 
Peter P. McDonough was $15.23 after adjusting for 
the pro rata deductions and taxes attributable 
thereto. This left a net adjusted value of the inter- 
est of Thomas McDonough in the jointly-owned 
property included in the prior estate and included 
in Thomas McDonough’s estate to which interest 
Thomas McDonough succeeded on Peter P. Me- 
Donough’s death of $373,894.78. 


6. Although on the date of death of Thomas Mc- 
Donough all of the jointly-owned property included 
in the prior estate, except the aforesaid item of 
property valued at $23.30, was identifiable in the 
estate of Thomas McDonough, such property was 
subject to the lien of unpaid federal estate taxes of 
the prior estate attributable to such jointly-owned 
property in the sum of $141,592.71. On October 8, 
1948, plaintiff as Executor of the Estate of Thomas 
McDonough paid to the Collector of Internal Rev- 
enue at San Francisco, California, the sum of $141,- 
686.05 for and on account of such federal estate 
taxes assessed against the estate of Peter P. Me- 
Donough. The overpayment of $93.34 is not in issue 
in this ease. 


7. In the estate tax return filed on behalf of 
Thomas McDonough the identifiable property pre- 
viously held in joint tenancy with Peter P. Mc- 
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Donough was included in the gross estate of Thomas 
McDonough at an amount equal to the value of 
that property at the date of his death less said sum 
of $141,686.05 paid by plaintiff, as set forth in para- 
eraph 6 above. The net amount so included in the 
gross estate of Thomas McDonough was $444,033.18. 


Conclusions of Law 


1. The Commissioner properly determined in 
accordance with law the deduction for property 
previously taxed in computing the estate tax lia- 
bility of the estate of Thomas McDonough. 


2. Defendant is entitled to judgment herein that 
plaintiff recover nothing and dismissing the com- 
plaint with costs to defendant. 


Dated: June 16, 1955. 
/s/ O. D. HAMLIN, 
United States District Judge. 
Lodged June 6, 1955. 
[Endorsed]: Filed June 17, 1955. 
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In the United States District Court for the Northern 
District of California, Southern Division 
INoe 32 762—C€1v11 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a National Bank- 
ing Corporation, as Executor of the Last Will 
and Testament of THOMAS McDONOUGH, 


Deceased, 
Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


The above-entitled action came on regularly for 
trial on November 24, 1954, before the Court sitting 
without a jury, Honorable O. D. Hamlin, United 
States District Judge, presiding. J. W. Radil, Esq., 
appeared for plaintiff, and Lloyd H. Burke, Esgq., 
United States Attorney, by George A. Blackstone, 
lisq., Assistant United States Attorney, appeared 
for defendant. A pretrial order having been filed 
on November 10, 1954, and documentary evidence 
having been introduced and the cause submitted 
for decision upon briefs, and the Court having made 
its findings of fact and conclusions of law, 


Now Therefore, by reason of the law and the evi- 
dence and the findings of fact and conclusions of law 
aforesaid, it is Hereby Ordered, Adjudged and De- 
ereed that plaintiff’s complaint and cause of action 
therein be and the same is dismissed with costs to 
the defendant in the sum of $41.76. 
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Dated: June 16, 1955. 
[sf O. DY HIAMIGIN, 
United States District Judge. 
Affidavit of Service by mail attached. 
Lodged June 6, 1955. 
[indorsed]: Filed June 17, 1955. 
Entered June 20, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO THE UNITED 
STATES COURT OF APPEALS FOR THE 
NINTH ChACUTT 

Notice Is Hereby Given that Bank of America 

National Trust and Savings Association, a National 

Banking Corporation, as Executor of the Last 

Will and Testament of Thomas McDonough, De- 

ceased, plaintiff above named, hereby appeals to 

the United States Court of Appeals for the Ninth 

Cireuit from the final judgment entered in this 

action on June 20, 1955. 


Dated: August 15, 1955. 
/3/ 3. WH. RAD, 
/s/ #. J. KILMARTIN, 


KNIGHT, BOLAND & 
RIORDAN, 
Attornevs for Appellant. 


[Endorsed]: Filed August 15, 1950. 
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BOND FOR COSTS ON APPEAL 
Know. All Men by These Presents: 


That we, Bank of America, N.T. & S.A., a Na- 
tional Banking Corporation, as Exeeutor of the Last 
Will and Testament of Thomas McDonough, de- 
eeased, Appellant, as principal, and United States 
Fidelity and Guaranty Company, a corporation duly 
incorporated under the laws of the State of Mary- 
land, of Baltimore, Maryland, having an office and 
usual place of business at 444 California Street, 
San Francisco, California, as Surety, are held and 
firmly bound unto United States of America in the 
sum of Two Hundred and Fifty and no/100 Dol- 
lars ($250.00), lawful money of the United States 
of America, to be paid to the said United States 
of America heirs, executors, administrators, sue- 
eessors or assigns, for which pavment well and 
truly to be made and done we bind ourselves, our 
heirs, executors, administrators, suecessors and 
assigns jointly and severally by these presents. 


Sealed with our seals and dated this 15th day of 
August, 1955. 


Whereas, the aforesaid Principal is filing notice 
of appeal to the Court of Appeals of the 
United States for the Ninth Circuit from the judg- 
ment of the District Court of the United States for 
the Southern Division of the Northern Judicial 
District of California in the said swt or proceed- 


ing. 
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Now the Condition of This Obligation Is Such, 
That if the said Appellant shall pay the costs if the 
appeal is dismissed or the judgment is affirmed or 
such costs as the Appellate Court may award if the 
judgment is modified, then this obligation to be void: 
otherwise to remain in full force and virtue. 


Bank of America, National Trust & Savings As- 
sociation, a National Banking Corporation, as 
Executor of the Last Will and Testament of 
Thomas McDonough, Deceased. 


[Seal] By /s/ BURTON L. WALSH, 
Its Attorney. 


[Seal] UNELED STATES <9 LDE LIM 
AND GUARANTY COMPANY, 


By /s/ JAMES L, STUDABAKER, 
Attorney-in-Fact. 


State of California, 
City and County of San Francisco—ss. 


On August 15, 1955, before me, Doris C. Bortoli, 
x Notary Public in and for the City and County of 
San Francisco, personally appeared James L. Studa- 
baker, known to me to be the person whose name is 
subscribed to the within instrument as the Attorney- 
in-fact of the United States Fidelity and Guaranty 
Company, and acknowledged to me that he sub- 
sertbed the name of the United States Fidelity and 
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Guaranty Company thereto as principal and his 
own haine as Attorney-in-fact. 
[Seal] /s/ DORIS C. BORTOLT, 
Notary Public in and for the City and County of 
San Francisco. 
My Commission Expires December 7, 1958. 
[Endorsed]: Filed August 15, 1955. 


The United States District Court, Northern District 
of California, Southern Division 


No. 32762 
BANK OF AMERICA, 
Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 


Before: Hon. Oliver D. Hamlin, Judge. 


REPORTER’S TRANSCRIPT 


Appearances: 


For Plaintiff: 
J. W. RADIL, ESQ. 


For the Government: 
mEOyY) H. BURKE, 
United States Attorney, by 
GEORGE A. BLACKSTONE, 
Assistant U. 8. Attorney. 


84 Bank of America, etc., vs. 
Wednesday, November 24, 1954 


The Clerk: Bank of America, as Executor of 
Thomas McDonough, versus United States, for trial. 

Will respective counsel please state their ap- 
pearances for the record? 

Mr. Radil: J. W. Radil, of Knight, Boland and 
Riordan, representing the Bank of America. 

Mr. Blackstone: George A. Blackstone, Assist- 
ant United States Attorney, representing the de- 
fendant United States of America. 

The Court: I would like the record to show, 
prior to coming into Court, that I have called the 
attention of counsel to the fact that J am stockholder 
of the Bank of America National Trust and Savings 
Association, and to indicate whether counsel desired 
or felt that that was a disqualification and desired to 
waive any such disqualification. [ would like to hear 
from counsel. 

Mr. Blackstone: On behalf of the United States, 
I waive any disqualification arising from Judge 
Hamlin’s ownership of stock in the Bank of 
America. 

Mr. Radil: And on behalf of the plaintiff, I also 
waive any such disqualification. 

The Court: <All rreht. 

Mia. Radil: The trial in this case, vour Honor, 
will be [2*] relatively short and simple. If your 
Honor will refer to the pre-trial order, which is on 
file here, it is supposed to have attached to it cer- 
tain exhibits, four exhibits, and in order to shorten 


*Page numbering appearing at top of page of original Reporter’s 
‘Transcript of Record. 
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this record, we do not desire to reoffer the same 
exhibits all over again, but we will offer them right 
now as they are attached to the pre-trial order, and 
we now offer them in evidence. 

The Court: There are four such exhibits, are 
there? 

Mr. Radil: Yes, your Honor. 

The Court: They mav be admitted in evidence 
and take the same numbers as they appear to have 
upon the pre-trial order. 

Mr. Radil: There were a couple of corrections 
you wanted to call to the Court’s attention? 

Mr. Blackstone: Yes, your Honor. In order that 
there may be no confusion, there are a couple of 
tvpographical errors or corrections that should be 
made in these exhibits. Referring first to Exhibit 3, 
which is the Estate Tax Return of Thomas Me- 
Donough, if your Honor will then refer to Schedule 
1 of that exhibit 

The Court: Schedule I? Yes? 

Mr. Blackstone: There are two attached sheets 
to that, and it is the underlying sheet. You will 
notice that at the bottom, where there is the first 
line drawn, there appears to be written in in pencil 
the figure 7515.47. That is just—it [8] shouldn’t 
be there. It is not pait of the actual exhibit and we 
ask that it be stricken off of the exhibit. 

The Court: I will draw a tine through it. 

Mr. Blackstone: Draw a line through it, your 
Honor, so there won’t be any confusion, that that is 
included in the actual schedule. 
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The other typographical error is in Exhibit 4, 
which is the final audit in the Estate of Thomas Me- 
Donough. If vou will refer to the third page, which 
actually is entitled, ‘‘Schedule No. 2 of the Ix- 
planation of Adjustments’’—— 

The Court: Very well. Yes? 

Mr. Blackstone: Coming down to the fifth line, 
which says, ‘‘Column , 

The Court: Yes? 

Mr. Blackstone: The last column reads ‘‘$184,- 
094.23.’’ That is a typographical error; it should 
be, ‘£$584,094.23.”’ 

The Court: Five eighty-four? 

Mr. Blackstone: Just an error in typing. In 


other words, it should be the same figure as is con- 
tained in the first column, vour Honor. 

The Court: I will change that one to a five. 

Mr. Blackstone: Otherwise, I believe that the 
figures are accurate all the way through these ex- 
hibits, so far as figures go. 

Mr. Radil: Now, that, your Honor, is all the 
evidence [4] that the plaintiff has to offer, because 
the rest of it is admitted by the pleadings and de- 
termined by the pre-trial order. It is true that there 
are a great many allegations in my complaint, for 
the purpose of drafting this complaint—I should 
sav, the purpose of drafting the complaint was to 
set forth in chronological order in some intelligible 
fashion what our contentions were, and we there- 
fore have alleged in the complaint several facts 
which are argumentative in nature and we have also 
set forth in there what the law provisions are, of 
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the statute, just so as to make clear what our posi- 
tion was. 

There’s only one fact we eall attention to that we 
are not proving, and that is on Page 4, Line 9. 

The Court: Of what? 

Mr. Radil: Of the complaint. 

The Court: Yes? 

Mr. Radil: We allege in Lines 20 and 21, and 
also 22, that the plaintiff did pay on October the 
Sth, 1948, to said Collector out of the assets of the 
said Estate of Thomas McDonough, other than said 
jointly owned property, the sum of $141,686.05. We 
ave not going to prove that, because it is very dif- 
ficult to do it from the bank records, and at the time 
I drew this complaint up, I thought it might be of 
some moment, but subsequently I have decided that 
it’s immaterial for this reason, that all these taxes 
obviously are fixed at the time of death, and no 
action by any party after the decedent [5] has 
died could alter in any way the legal incidence of 
the tax or the tax relations and obligations of the 
taxpavers and the Government; therefore I do not 
feel that that is a material obligation, and I am 
dropping it from the proof. 

The Court: Well, the part that you are not 
proving is that it was paid out of the assets of the 
estate of Thomas McDonough, other than the jointly 
owned property? 

Mr. Radil: That’s right. 

The Court: The figure of one forty-one, you still 
declare that vou did pay? 
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Mr. Radil: That is covered in the pre-trial order 
and so on. 

The Coutt: Allweht. 

Mr. Radil: (Now with that, asiaras*ivam con- 
eerned, I would be willing to rest the ease, and 
counsel for the Government tells me he has no fur- 
ther evidence. 

Now I have this suggestion to make. This action, 
your Honor, coneerns the deduction of previously 
taxes property in the estate of a second decedent. 
It is a subject which has been litigated around the 
country in different courts, district courts, tax courts 
and in certain circuit courts, but not in this Cir- 
cuit. And those decisions have been diverse. There 
is a problem which has been before the Government 
and the taxpayers for a great many vears, and I 
will freely concede today that the numerical weight 
of the authority is against me [6] in the Circuit 
Courts of Appeal. Nevertheless, we feel that our 
position in this matter is strictly in accordance with 
the statute, and that we should therefore prevail 
in this action, regardless of what some other circuit 
court may have decided. And so the case, therefore, 
will have to really be briefed on the law. 

I thought this morning, we might,if your Honor so 
desires, go into the facts of the case so that your 
Honor will have a clear understanding of the facts, 
and then we wouldn’t have to argue the facts of 
the case, because they are all agreed to anyhow, 
and it might occur to your Honor that he might like 
some enlightenment on some certain facts in the case, 
so I thought we might proceed with a statement of 
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those facts and then if your Honor desired to ask 
some questions about it, I am sure both counsel and 
I would be happy to state our views. 

The Court: Iam very glad to have that. In the 
brief time I had before ten o’clock, I got so far in 
vour complaint and the pre-trial order, got certain 
understanding, but I got lost just before the end 
and I didn’t have time to get vonr contention. Ts it 
that in the payment of $141,000 by the Estate of 
Thomas McDonough, upon the obligation of the 
estate tax of Peter McDonough, that vour conten- 
tion is that that $141,000 should be allowed as a 
deduction, as a debit, and the Government’s con- 
tention is that it should not be? Is that the [7] 
point ? 

Mr. Radil: Well, no, not exactly, your Honor. 
We will have to start off with it, if I refer to the 
statute here, it is just so that your Honor will un- 
derstand the contentions. Not that I am going to 
argue the law of the case. But this comes under 
Section 812(¢c) of the Estate Tax Law, that is the 
Revenue Code citation. And that Section provides: 

‘‘(e) Property previously taxed.’’ 
And it says—First of all, the Section provides, 
‘$812. Net Hstate. For the purpose of tax the 
value of the net estate shall be determined in 
the case of a citizen or resident of the United 
States by deducting from the value of the gross 


ecmame * * *?’ 


and then follows a lst of deductions (a), (1), and 
then we come to (¢c), and (c) is all we are concerned 
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with in this case, and under that (c), it’s entitled, 
‘“Property Previously Taxed,’’ and it says in ef- 
fect: 

“Tt shall be dedueted, an amount equal to 
the value of any property, one, forming a part 
of the gross estate situated in the United States 
of any person who died within five years prior 
to the death of decedent * * *”’ 


The next two we are not concerned with. Then it 
says, we skip the next wording, and then we come 
down to that portion where it says: 


‘This deduction shall only be allowed— [8] 
shall be allowed only where a gift tax imposed 
under Chapter 4 or under Title III of the 
Revenue Act of 1932, 47 Statutes 245, or an 
estate tax imposed under this chapter or any 
prior act of Congress was finally determined 
and paid by or on behalf of such donor or the 
estate of such prior decedent.’ 


Incidentally, we have no gift or donor here, we 
are just dealing with estates. And then it goes on: 


‘(+ * * ae the casevmay bemandeonainmale 
amount finally determined as the value of such 
property in determining the value of the gift 
or the gross estate of such prior decedent, and 
only to the extent that the value of such prop- 
erty is included in the decedent’s gross estate, 
and only if, in determining the value of the net 
estate of the prior decedent, no deduction was 
allowed under this subsection, Section 861 
(a) D oe 


and so on, We are not concerned with that last. 
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So therefore, what is the amount which con- 
stitutes the value of any property forming a part of 
the gross estate of the prior decedent? Now this 
ease is a little different from any of the previously 
decided eases, because of the fact that here we have ¢ 
jJomt tenancy. You see, this property in the second 
estate was not in the first estate at all, was not sub- 
ject to probate. Therefore, it was always in the 
possession [9] of the second decedent, and he had it 
and maintained it without diminution at the time 
of his death, and the exact assets, according to the 
admitted facts, that were the subject of the joint 
tenancy that was taxed in the Estate of Peter Me- 
Donough was still in existence in Thomas’ hands 
at his death and had not been diminished by any 
reason Whatsoever. It was exactly accounted for, 
and the reason it was in that condition was that it 
was in the hands of the Bank of America as a fiscal 
agent for Thomas McDonough, and they had all the 
assets right there at the time when Thomas Me- 
Donough died. So that that’s the reason why it was 
kept so carefully intact—not advisorily, it just so 
happened. 

And so at the time when Thomas McDonough 
died, the Federal Estate Tax in the Kstate of Peter 
McDonough had not vet been determined and it had 
not yet been paid. So it was only afterwards that 
the Bank of America itself, acting as Executor of 
the Estate of Thomas McDonough, paid the Federal 
Kistate Tax in the Estate of Peter McDonough, upon 
that portion of the estate of Peter McDonough 
which constituted the joint tenancy property. 
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Now it so happened that the joint tenancy prop- 
erty constituted practically all of the Estate of 
Peter McDonough, and that there was very little 
left in the Estate of Peter McDonough for actual 
probate. 

The Court: Was there a difference of some six, 
seven, [10] eight thousand dollars in taxes between 
the two? 

My. Radil: Yes, that’s mght, there was a dif- 
ference. 

The Court: One forty-one and one forty-eight? 

Mr. Radil: The total tax was one forty-nine, 
vour Honor, and of that tax, the estate of Thomas 
MeDonough on behalf of the joint tenancy paid 
$141,000. So the rest of it was paid out of assets 
other than the joint-tenancy property. 

So now we come to the point where the Govern- 
ment starts in to compute the amount of the pre- 
viously taxed property, and I will not refer to the 
regulations on it, because they are somewhat com- 
plex, and these regulations, I contend, are null and 
void beeause they purport to set forth deductions 
that are not specified in the statute, and I eontend 
that the measure of the previously taxed property 
is exactly what it states in the statute, and that is 
the bone of contention upon which the courts have 
split. In other words, when the statute says that 
there shall be deducted an amount equal to the 
value of any property forming a part of the gross 
estate of the prior decedent, it also says, ‘‘ Where 
such property ean be identified as having been re- 
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ceived by the decedent from the prior estate * * *,”’ 


you see, so that there is an identification of the 
property there. 

Now my contention is that when you identify 
property—we are all familiar with the rule of trust 
law, of identifying assets. We know that in trusts, 
for example, vou have to [11] identify assets. When 
the law here says that you have to identify this 
property, that’s exactly what it means. You have 
to have the specific assets there, the stocks, the 
bonds, the real estate, and if it is cash, then you 
have to prove that this cash was set aside and not 
commingled with other cash, and therefore you have 
to identify it. 

Now having identified the property, and if the 
property so happens to be intact at the death of the 
second decedent, then it 1s my contention that 
under the statute there is no occasion for indulging 
in accounting details, so as to set up a purely theo- 
retical previously taxed property. My contention 
being that if the property is identified and it’s 
there under the statute, that is the thing that you 
are entitled to have deducted from the second estate, 
and the reason for it is obvious—that in passing 
the law, that the property should only be taxed 
once in five vears, that was the very meaning of 
it, that it should be taxed only once in five years. 
The same property. Not that same property less this, 
less that, less something else, but the identical prop- 
erty, if it has been taxed once and a full tax having 
been paid on previously taxed property, which it is 
admitted here it was, then it shouldn’t be taxed 
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again in the second estate. The entire property 
should pass into that second estate free from tax, 
and therefore the question as to the deduction of 
the tax that was paid, $141,000, that was paid upon 
the joint [12] property in the first estate, should 
not be deducted from the half a million dollars of 
the property that was in the joint tenancy of the 
first estate, thus reducing your previously taxed 
property from $500,000 to $500,000 less $141,000. 
And that’s the bone of contention here upon which 
the Government and ourselves split, because the 
Government contends by an accounting theory that 
in truth and in fact, what the taxpayer in the 
second estate received from the joint tenancy in 
the first estate was not the whole property, but 
the property less the amount of the tax. That is 
their contention. That has been a contention in 
some of these other cases. 

Our contention, on the contrary, also supported 
by a few other cases in the circuit courts, is that 
the property that was previously taxed is the entire 
property, not the entire property less the amount 
of the tax, and that theory goes on, runs through 
the cases, and various reasons are given by the 
circuit courts and lower courts for indulging in 
accounting propositions instead of being strictly 
regulated by the statute as to the identifiable prop- 
erty in gross. 

Now with that statement, your Honor, if there 
are any questions here about the facts of the case 
or the accounts, I would be glad to answer them. 

The Court: Well, suppose T hear from Mr. 
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Blackstone, and then I may have some [13] ques- 
tions. 

Mir Radil: Yes. 

Mr. Blackstone: May it please the Court, JT 
believe Mr. Radil has stated the basic conflict of 
position in this field. The argument of the Govern- 
ment in this case, as in all the others that have 
arisen, is that the property previously taxed, the 
deduction, is really to be limited to the net value of 
the property passing to the second decedent from the 
first decedent. In the ordinary case, let us take the 
ordinary situation, or a typical situation of an 
estate worth $500,000. The first decedent dies, 
leaving an estate of $500,000, on which there is an 
estate tax payable, let us say, of $100,000. He leaves 
all of this property, let us say, to B. The estate is 
administered, the tax is paid out of the estate. That 
leaves $400,000 to go to the second decedent, to 
B. B dies within five years. He retains intact his 
£400,000, which he got net out of the other estate. 
His deduction, in his estate when he dies, will neces- 
sarily then be limited to the $400,000, the net value 
of the property coming to him from <A’s estate, 
the first decedent estate. 

Now look at the situation where the first estate 
is not completely administered at the time of death 
of B. Let us take the situation, the same facts, 
$500,000 of property in A’s estate. An estate tax 
is payable of $100,000. It has not yet been paid by 
the administrator of A’s estate. The $500,000 in 
identifiable property is in existence. It goes to [14] 
B. B has—the estate tax has not been paid. B 
dies. Then B claims, his estate claims that they 
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are entitled to a property previously taxed deduc- 
tion of the whole $500,000, ignoring completely that 
there is hen on that property for the Federal 
Iustate Tax in A’s estate of $100,000. 

The argument of the Government is, the situation 
should not be different because in one case, before 
the death of the second decedent, the estate has been 
eompletely administered and the taxes paid, whereas, 
in the second case, by fortuitous circumstance, the 
estate tax in the first estate had not been paid. In 
either event, the second decedent, the beneficiary 
of the first estate, gets only the net value of the 
property. He doesn’t really have this $500,000, 
because there is the hen of federal taxes on it, 
and it should not matter whether that tax has been 
paid before he dies or is paid afterwards. And as 
far as the Government is concerned, that’s all this 
case amounts to. 

The mere fact that Thomas McDonough died 
before the Bank of America had had a chance to 
pay the tax on Peter’s estate, shouldn’t result 
in a different estate tax situation. The property 
previously taxed deduction should be computed as 
if the estate tax and inheritance taxes had been paid 
in advance prior to death. The regulation requires 
that, the regulation requires that the estate tax on 
the first estate should be paid if you are to get 
any tax at all, and, in fact, the statute [15] appears 
to read that way. 

Now if we are going to have a literal inter- 
pretation of the statute, it could be argued here that 
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they are not entitled to any property prior tax, 
previously taxed property deduction. But a literal 
interpretation of that, to that extent, would not 
actually be in accordance with what Congress in- 
tended, and neither would the kind of literal inter- 
pretation that the plaintiff is contending for here. 

The eases, as Mr. Radil says, do split on this 
subject, but we believe the hetter reasoned ones are 
those supporting the Government’s point of view. 

The Court: Well, then, the point here is, this 
$141,000 which was paid by the Thomas McDonough 
estate for the taxes of Peter McDonough’s estate, as 
to whether in computing the amount of the previ- 
ously taxed property, that $141,000 should or should 
not be included ? 

Mr. Blackstone: ‘That’s correct. 

The Court: Is that right? 

Mr. Blackstone: We maintain that as the return 
itself showed, it deducted that amount from the 
amount of property previously taxed, and that that 
was the correct way to handle it, and the tax, the 
amount of deduction should be computed accord- 
ingly. Is that correct, Mr. Radil? I mean, do vou 
agree that that’s the issue there? 

Mr. Radil: Yes. I believe that is correct, your 
Honor. [16] 

However, there is one thing, the thing gets a little 
complicated when you come down to computing 
certain other items in this estate of the tax. For 
example, my contention is also that the gross estate 
of Thomas McDonough obviously ineluded all of 
his property of every kind and character, which 
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necessarily included that portion which he already 
had in his possession at the time of Peter’s death 
under the joint tenancy. In other words, there was 
a million dollars worth of joint tenancy property 
when Peter died. 

Now when Thomas died, it so happened that that 
same million dollars of joint tenancy property was 
still mm existence. It hadn’t been dissipated, it 
hadn’t been spent. And therefore the gross estate 
of Peter McDonough must obviously include all 
property of every kind and character that he left. 
It is so specified in the Revenue Act, in the Code, 
and it didn’t mean the amount of the property, 
#€585,000 less $141,000. 

In other words, $141,000 hadn’t been paid. There 
was actually in existence the whole $1,000,000 of that 
previously jomtly-owned property, and not only a 
half of it, and a half somewhere else less. It was 
$141,000 of tax which the Government claims. And 
in that respect the Form 706, which Exhibits 1 
and 3, here—there are two forms 706—the forms 
prescribed by the Government, and they have a 
schedule in there entitled “Schedule E, Jointly- 
Owned Property.’’ And there [17] isn’t any provi- 
sion in that schedule for the deduction of the tax 
upon the jointly-owned property or upon the previ- 
ously taxed property, so that while we can follow the 
Form, nevertheless, my contention is that the gross 
estate of Thomas McDonough included 100 per cent 
of the jointlv-owned property. 

Now it is true, as Mr. Blackstone, that the estate 
of Thomas McDonough under the law owed a 
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Federal estate tax of $141,000. However, your 
Honor will recollect that under the set-up of the 
Federal estate tax, the executor is primarily lable 
for the tax, the executor in the estate of Peter 
McDonough is primarily hable for the tax. Then 
the law provides that in the event of some jointly- 
owned property that doesn’t come into the execu- 
tor’s possession, where there is a Iederal estate 
tax, that the executor has a right to recover the 
amount of the tax upon their jointly-owned prop- 
erty from the party who received the jointly-owned 
property, outside of the estate. So that there was an 
obligation upon the part of the estate of Thomas 
McDonough, as Mr. Blaekstone stated, to pay this 
$141,000, and the Bank of America as executor of 
Thomas’ estate did so pay it. 

So that the net result was that they have still 
had the property at the time of death, and the fact 
that Mr. Blackstone lays some emphasis upon the 
fact that the previous estate had not yet been 
fully administered, that’s only a coincidence, vou 
might say, and you don’t hang your [18] hat on that, 
because we boldly take the position that in any case, 
whether it had been administered or not, if it so 
happeus in that second estate that you find the 
entire jointly-owned property, or whatever it was, 
the previously taxed property, intact in the posses- 
sion of the second taker, that that is the amount 
that he is entitled to deduct from the gross estate 
of the second taker. And not that less the tax. 
Because the first estate already paid the tax on the 
whole $585,000. They didn’t pay a tax on $585,000 
less $141,000. They paid the tax on the whole 
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$985,000. And sinee the very purpose of the statute 
is to prevent the same piece of property from being 
taxed twice, therefore you are entitled to a whole 
deduction of $585,000 if you still have it when the 
second taker dies, or the second estate dies. 

Now it can be argued, well, in one case the man 
might have it and in the other case he might not, 
when the second taker dies. That’s true. But what 
of it? That doesn’t piove anything, because, for 
example, the second taker might have been a spend- 
thrift and he might have spent all the property he 
got from the first estate. Therefore when he died, 
there wouldn’t be any deduction for previously 
taxed property, because it cannot be identified. 
It’s gone. And so some of the cases, for cxample, 
will say, well, that leaves it within the discretion of 
the taxpaver in the second estate whether his 
estate is going to be taxed on the whole value of [19] 
the property or only on part of it. And my answer 
to that is, well, that’s always the case, that when 
the second taker received the property from the 
first estate, if he wanted to spend it, dissipate it, 
exchange it or lose it in some speculation, then it 
wouldn’t be in existence. So that was in his 
power, too. — 

And so that argument I consider to have no valid- 
ity at all, because the Congress certainly didn’t 
intend to go into the question of whether a man 
did—or what he did with the property. That was 
immaterial whether he had it or whether he didn’t 
nave it, and why he had it and why he didn’t 
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have it, or his motives, whether he was rich or poor, 
whether he could afford to pay the tax in the first 
estate or couldn't afford to pay it. That’s im- 
material. The point is, was the property there when 
the second man died? And if it was, then our 
contention is, under the strict wording of the stat- 
ute, that the entire amount of that property should 
be deducted and not only a part of it. 

Mr. Blackstone: Well, I just have one other 
word on this, your Honor. I do not understand 
whether Mr. Radil is making an argument now 
about increasing the gross value of this estate. The 
Government does object to that bemg brought into 
this case is an issue on the ground that it is a 
variance from the refund claim, that the refund 
claimed simply raises the issue as to how do you 
compute the property previously [20] taxed. We do 
not agree, the Government does not agree that the 
estate tax owing in the estate of Peter, the first de- 
cedent, constitutes a claim against the second estate, 
a deductible clam. We say it is simply a lien 
against that property. And it seems to us that the 
property that came to Thomas’ estate was this 
£500,000, subject to a lien, so the net value when you 
are valuing it—you deduct from it the lien of the 
estate tax, and that is, of course, the way the 
plaintiff prepared his return, in just that way, 
showing the total value, the gross value of the 
previously taxed property less this len of the 
estate tax. And he is now attempting to revise his 
whole method of reporting this property, and say, 
well, they made an error, that they should never 
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have dedueted from the value this lien of the estate 
tax, that they somehow got a greater value from 
the estate than this net amount of the gross minus 
the estate tax attributable to it. 

The Court: Now, how do you desire to present 
authorities in this matter? 

Mr. Radil: I think, your» Honor, that tHe 
Government would probably require considerable 
time on this, and with the holiday scason and so 
on, I would like about 30 days to present authority, 
and I assume you would like a similiar time? 

Mr. Blackstone: Yes, that would be agreeable 
with us, if your Honor has no objection. [21] 

The Court: All right. 

Mr. Radil: And I would have 15 days to close? 

The Court: Thirty, thirty and fifteen? 

Mr. Blackstone: That would be agreeable, your 
Honor. 

The Court: And I notice that at the end of the 
pre-trial order, No. 6, it states in the event that 
plaintiff should prevail, the exact amount of the 
judgment is to be computed by mutual agreement, 
or in the absence of any, by the Court. In other 
words, is it your feeling that the way this should 
be handled at the end, that the Court would indicate 
whether he felt the plaintiff should or should not 
prevail and from there on you would figure the tax? 

My. Blackstone: Yes, your Honor, it may be 
that. 

The Court: Figure the refund, rather? 

Mr. Blackstone: It may be that your opinion, if 
you decide for the plaintiff, will indicate the basis 


Umted States of America 103 


of your decision, which would give a lead, then, as 
to how you thought the tax should have been com- 
puted, and then it would be, perhaps, a mathe- 
matical proposition. If not, it may be that we 
would have to—if we disagree as to your meaning, 
or we have some further argument about how this 
should be computed, that we felt we should have 
the opportunity to bring in our accounting experts, 
if need be, and present further evidence and fui 
ther argument to you. But we didn’t think it was 
necessary at this stage to go into that technical 
question. [22] 

The Court: Well, I don’t have a next-year’s 
calendar here. Oh, here, yes. Suppose we carry it 
on ot calandar to the 15th of February. That is 
a litle beyond the thirty, thirty and fifteen for 
submission at that time. That will give you time 
to get your briefs in and we will carry it on our 
calendar for submission at that time. 

Mr. Radil: I have one further suggestion, your 
Honor. It may be, while I am quite familiar with 
this case because I have lived with it for several 
vears—you get so close to the picture, lots of times 
you don’t see some of the trees. And so your Honor 
might fee] that he might lke some further enlight- 
enment on some facts in this case. I think counsel 
would agree that we could explain such additional 
facts as you desire. 

Mr. Blackstone: Oh, ves, I think so, your Honor. 

The Court: All right. If at the time the briefs 
are in and I have read them, I desire that the 
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matter be set down for some further oral argu- 
ments, we can do it at that time. 

Mr. Blackstone: Yes, that’s fine. 

The Court: All right, it may be continued, then, 
to February 15th for submission on thirty, thirty 
and fifteen. The plaintiff will file the first brief. 


Certificate of Reporter 


I (We), Official Reporter(s) and Official Re- 
porter(s) pro tem, certify that the foregoing tran- 
script of 23 pages is a true and correct transcript of 
the matter therein contained as reported by me (us) 
and thereafter reduced to typewriting, to the best 
of my (our) ability. 


/s/ ELDON M. RICH. 


[Endorsed]: Filed January 6, 1955. [23] 
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CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District, Southern 
Division, do Hereby Ceitify That the Foregoing 
and Accompanying Documents and Exhibits, Listed 
Below, Are the Originals Filed in This Court in 
the Above-Entitled Case and That They Constitute 
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the Record on Appeal Herein as Designated by 
the Attorneys for the Appellant: 
Complaint to Recover Federal Estate Taxes. 
Answer by United States Attorney. 
Pre-Trial Order. 
Stipulation and Order Admitting Into Evidence 
and Adding Into Certain Pages to Exhibit 3. 
Opinion of Judge. 
Findings of Facts and Conclusions of Law. 
Judgment. 
Notice of Appeal. 
Bond for Cost on Appeal. 
Appellant’s Designation of Record on Appeal. 
Reporters Transcript, November 24, 1954. 
Joint Exhibits 1, 2, 3 and 4. 


In Witness Whereof, I have Hereunto Set My 
Hand-and Affixed the Seal of Said District Court, 
This 21st day of September, 1955. 


[Seal] Cc. W. CALBREATH, 
Clerk ; 


By /s/ WM. J. FLINN, 
Deputy Clerk. 
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[Endorsed]: No. 14879. United States Court of 
Appeals for the Ninth Cireuit. Bank of America 
National Trust and Savings Association, as Execu- 
tor for the Last Will and Testament of Thomas Me- 
Donough, deceased, Appellant, vs. United States of 
America, Appellee. Transeript of Record. Appeal 
from the United States District Court for the 
Northern District of California, Southern Division. 


Filed September 21, 1955. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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United States Court of Appeals 
for the Ninth Circuit 


No. 14879 


BANK OF AMERICA, NATIONAL TRUST 
AND SAVINGS ASSOCIATION, a National 
Banking Corporation, as Executor of the Last 
Will and Testament of ‘Thomas McDonough, 
Deceased, 

Appellant, 
vs. 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLANT’S STATEMENT OF THE 
POINTS ON WHICH IT INTENDS TO 
RELY ON THE APPEAL, AND APPEL- 
LANT’S DESIGNATION OF THE CON- 
TENTS OF THE RECORD ON APPEAL 


Ii. 
Statement of the Points on Appeal. 


The appellant intends to rely on these points on 
appeal : 


1. The judgment and decision is against law. 


2. The Findings of Fact do not support either 
the Conclusions of Law or the Judgment. 


3. That portion of Finding 4 reading as follows 
is not supported by the evidence, and in fact is 
a conclusion of law, and said conclusion of law is 
erroneous, to wit: 
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‘The net value of the said jointly-owned 
property to which Thomas McDonough sue- 
eeeded by virtue of the death of Peter P. 
MeDonough was $373,910.01, computed by 
deducting from the gross estate of Peter P. 
MeDonough the specific legacies, the federal 
estate taxes, the state inheritance taxes and the 
deductions in the amounts set forth above.”’ 


4. That portion of Finding 5 reading as follows 
is not supported by the evidence, and in fact is a 
conclusion of law, and said conclusion of law is 
erroneous, to wit: 


“This left a net adjusted value of the inter- 
est of Thomas McDonough in the jointly-owned 
property included in the prior estate and in- 
eluded in Thomas MeDonough’s estate to which 
interest Thomas McDonough sueceeded on 
Peter P. MceDonough’s death of $873,894.78. ”’ 


). Failure to find that the amount of property 
previously taxed within five years reeeived by 
Thomas McDonough from Peter P. McDonough, 
which was entitled to be deducted from the gross 
estate for Federal Estate Tax purposes in the Estate 
of Thomas MeDonough, was the sum of $577,971.92. 


6. Failure to find that in computing the Federal 
Estate Tax due from the Estate of Thomas 
MeDonough, said estate was entitled either to have 
the full amount of said jointly-owned property 
included in the gross estate of said Thomas 
McDonough with a credit for the amount of the 
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Federal Estate Tax of $141,592.71 due and unpaid 
in the Estate of Peter P. McDonough, with a 
deduction of said previously taxed property amount- 
ing to $577,971.92; or, in the alternative, to have 
the gross estate of Thomas McDonough reduced 
by the said tax of $141,592.71, and still be entitled 
to a deduction of $577,971.92 for the property 
previously taxed in the Estate of Peter P. McDon- 
ough. 


7. Failure to find that notwithstanding the 
form in which the gross estate for Federal Estate 
Tax purposes was set forth in the estate tax return 
in the Estate of Thomas McDonough, plaintiff 
nevertheless was entitled in computing the deduction 
for property previously taxed in the Estate of 
Peter P. McDonough to have such computation 
made in accordance with the Federal Estate Tax 
provisions, 1e., the applicable law at the full amount 
of $577,971.92. 


8. That said judgment is against law in that it 
did not compute the jointly-owned property pre- 
viously taxed in the Estate of Peter P. MeDonough 
at the full value of $577,971.92. 


9. That said judgment is against law in that it 
holds that the Federal Estate Tax of $141,592.71 
paid by the Estate of Thomas McDonough upon the 
joint property left by Peter P. McDonough and due 
in said Estate of Peter P. McDonough, had to 
be deducted from said jointly-owned property of 
$577,971.92 in computing the deduction in the Estate 
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of Thomas McDonough for property previously 
taxed. 


10. That said judgment is against law in that it 
reduced the deduction for property previously taxed 
in the Estate of Peter P. McDonough by the items 
set forth in Finding 4. 


1 
Designation of Contents of Record on Appeal. 


The appellant designates for inclusion the com- 
plete record and all the proceedings and evidence in 
the action to be contained in the Record on Appeal, 
including the Reporter’s Transcript of the evidence 
or proceedings, and this Designation of Contents of 
Record on Appeal. 


Dated: September 23rd, 1955. 


/s/ J. W. RADIL, 
/s/ F. J. KILMARTIN, 


KNIGHT, BOLAND & RIOR- 
DAN, 
Attorneys for Appellant. 
Receipt of Copy Acknowledged. 
[Endorsed]: Filed September 23, 1955. 


